
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by 



Google 






.SCHOOL or JVieiSMEVDEHCKr 

LAW s>TvwmHT^ummsf7vm 




i 



t 
I-. 

I:. 



«^. 2- 




Digitized by 



Googlli 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



LEGAL CHRONICLE 



REPORTS iiOB mES 



DECIDED IH THE 



SUPREME COURT OF PENNSYLVANIA 



AKD IN THE COUBTS OF THE 



FIRST, SECOND, FIFTH, SEVENTH, NINTH, ELEVENTH, TWELFTH, 
SEVENTEENTH, TWENTIETH, TWENTY FIRST, TWENTY-THIRD, 
TWENTY-FIFTH, TWENTYSIXTH, TWENTYEIGHTH, THIR- 
TIETH, THIRTY-SECX)ND, THIRTY-SEVENTH, THIRTY- 
EIGHTH AND FORTY-FIRST JUDICLAX DISTRICOB. 



OBIGIHALLT BEFOBTED IN THE LEGAL OHBOfflOLE 

FROM 

JANUARY 3, 1874, TO MARCH 1875. 

BY 

SOL.' FOSTER, Jr. 



VOL II. 

SECOND EDITION. 



FOSTER h DEACON, Publisher*, 

PHILADELPHIA. 
1886. 



Digitized by 



Google 



Entered according to Act of Congress, in the year 1886, bj 

FOSTER & DEACON, 
In the Office of the Librarian of Congress at Washington. 



rtftauaoN bros. a oo. 

PRINTCRS AND ILICTROTYPIIIS. 
PHILAOCLPHIA. 






Digitized by 



Google 



PREFACE TO FIRST EDITION. 

With the initial number of the Legal Chronicle, which appeared 
January 11, 1873, it was determined to commence the first volume 
of these reports. This plan enables the reporter to supply many 
who were not subscribers to the Chronicle in its first year with aJi 
the cases therein reported already bound, with Table of Cases and 
Index complete. 

These cases, as the title page asserts, were decided in the Supreme 
Court of Pennsylvania, and the courts of twelve Judicial Districts 
of this State, and, with few exceptions, are published in no other 
reports. The work was commenced with a view of preserving the 
labors of some of the most talented Judges in Pennsylvania, wliich, 
to a great extent, have been lost to the legal profession. It is with 
pride that the reporter invites attention to the names of his learned 
contributors, on another page, nearly all of whom contribute exclu- 
sively to this work. The style and form of the* Chronicle, and the 
general correctness of the reporting, commended the enterprise to 
the encouragement of these talented Judges, and whatsoever success 
with which this and future volumes may meet will be attributed 
solelv to the able jurists whose opinions are herein published, and 
to whom collectively this first volume is respectfully dedicated. 



PREFACE TO SECOND EDITM. 

After a lapse of ten years, during which these reporte have steadily 
grown in value for reference and citation, it has oeen found expedi- 
ent to republish them. The first edition was so soon exhausted and 
the demand became so general, that with a due regard for the wants 
of the profession, this reprint was undertaken, and with the hope 
that they may be found as useful in the future as they have proved 
to be in the past, the publishers present the second edition. 

(iii) 
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NOTE. 

The present edition contains the same cases 
foond in the LEGAL CHRONICLE REPORTS, 
second volume. The star (*) denotes the origi- 
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Tioelfth Judicial District. 
Court of (Bknctrter Seoeiono, IDoiqiliui ContttB. 

In re State Street, Harrisburg. 

A title which calls the bill a supplement to another bill, which hat no other title than 
of the same kind, a supplement to an original bill does not clearly express the ob- 
ject of the law and imparts no information to the legislature which is called upon 
to enact it. 

The act of January 2, 1871, entitled " A further supplement to the act incorporating 
the city of Hamsburg, in the county of Daunhin, passed Ai)ril 9, 1869,'' is aefective 
in title, contains several distinct subjects ana is unconstitutional and void. 

In the matter of damages claimed for the opening of State street 
Opinion delivered DecemSer 27, 1873, by 

Pearson, P. J. — On the 24th day of May, 1871, an act of assem- 
bly was passed authorizing the common council of the city of Har- 
risburg to open State street from the canal to thecity limits, etc.^ 

Viewers were appointed bv an ordinance of the city authorities 
to ascertain and assess the damages occasioned by reason of such 
opening. 

On the 26th day of July, 1873, the viewers made report to the 
council, showing that they had viewed the ground and with a single 
exception allowed no damages. The parties who considered them- 
selves injured brought the whole proceedings into the Court of 
Quarter Sessions by petition, and nearly all of those whose prop- 
erty was taken have nied exceptions to the action of the viewers. 
We will take up the exceptions filed in a single case, believing that 
it will be decisive of all. 

Samuel H. Simon shows that he had a valuable brick manufac- 
tory on the ground where this street was opened, costing some 
♦4,700 to construct. The viewers allowed him no damages for its 
destruction, believing, as they show by their report, and as is clearly 

E roved, that they only allowed "for lands taken," nothing for 
uildinra taken or destroyed. This is clearly erroneous. The 
houses, Dams or factories are as much real estate as the land on 
which they are erected. This error runs through their whole re- 
port as to each person's property, and in this particular would 
caiuse it to be set aside. We are asked to declare the law under 
which these viewers were appointed and acted unconstitutional and 
that there was no authority for opening the street The act of the 
24th day of May, 1871, confers on the council of the city full power 
[* Original Editum, p. 1.] (1) 
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to open and grade State street, from the canal to the city limits, and 
all of this pro})erty lies between these points. That act is con- 
stitutional. The substance of the statute is clearly expressed in the 
title, and it relates to a single subject. 

The enactment of January 2, 1871, under which the viewers were 
appointed, calls for more careful examination. By the amendment 
to our '*'State constitution, adopted in 1864, it is declared that '^ no 
bill shall be passed by the legislature containing more than one 
subject, which shdl be clearly expressed in the tifie, except appro- 
priation bills." The title of this bill is "A further supplement to the 
act incorporating the city of Harrisburg, in the county of Dauphin, 
passed April 9, 1869." This title certainly does not very " clearly " 
indicate the contents of the bill. Since the adoption of this amend- 
ment it is well settled that the title is part of the law, and in the 
course of its passage through the legislature is a most essential part. 
See Pennsylvania KailroaA Oiynwany vs. Riblet, 16 P. F. Smith, 164; 
Eby's Appeal, 20 P. F. Smith, 311. It is a little difficult to under- 
stand how a title which calls the bill a supplement to another bill, 
which has no other title than of the kind — a supplement to an 
original bill — clearly expresses, the object of the law. How can it 
possibly impart inK>rmation to the legislature, which is about to 
enact it, or to the people who are interested in preventing or ac- 
celerating its passage? The courts of various States, in putting a 
construction on the clauses in their constitutions, very similar in 
expression, have declared such to be the object It was designed to 
prevent the passage of laws, the subject of which was unknown to 
a large portion of the legislative body, and to enable the people, 
whose interests or rights were about to be affected by the enactment, 
to know by the published title what was before the legislature, and 
take the necessary steps to oppose it if injurious. See the collec- 
tion of the cases and reasoning of the courts in Cooley^s Constitu- 
' tional Limitations, from page 141 to 151, and decisions there cited. 

Our own constitution is rather more emphatic than most t)ther8, 
as it declares that the subject of every bill " shall he clearly ex- 
pressed in the title," the word clearly being omitted in the constitu- 
tions of many of the States ; yet in nearly all of them it has been 
held that the subject or obiect of the bill must be set forth. 

We consider that the title to this act is the same as none. It in- 
dicates or expresses nothing — a supplement to a law without a title 
' and containing several distinct subjects. By looking back through 
;the law to which it was supplemented we would gather no in- 
formation. 

Unfortunately, the amendment to the constitution did not lead to 
a corresponding change in the preparation of bills. Although the 
amendment most emphatically aeclares that the subject-matter 
shall be distinctly set forth, yet they continued to be reported as 
before. Those who prepared them either did not know of the 
change in the organic law or disregarded it. Can the courts, whose 
duty it is to support the constitution and see that it is properly in- 
terpreted and enforced, show the same supine negligence? Ck>n- 
sidering the vast number of laws enacted within the last nine years 
I'^Original Editum, p. 2.] 
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. in plait^ violation of the letter and soirit of the constitntion, and 
the confusion which may arise from declaring them a nullity, the 
judiciary might well pause before setting them aside. In our 
^opinion we have no discretion. We cannot say that those already 
enacted shall stand good, but all such shall be void in the future. 
The same interpretation which is given to the amendment of 1864 
must be put on precisely similar words found in the constitution 
just adopted, and the people will thereby be deprived of sll knowl- 
edge of the contents of the bill from reading the title, which alone 
is published in the newspaper press. The legislature may know of 
the contents from the new system, but the people will be left in 
equal ignorance. Nor can the judiciary of this State declare, as was 
done in Ohio and California, that this is merely directory on the 
legislature, which it may disregard or carry out at its option. If 
such interpretation is to be given to this provision, why may it not 
to all others? and an optional constitution is the same as none. We 
are therefore clearly oi the opinion that the whole of this law is 
void for want of setting forth the subject-matter in the title. We 
do not say that the title must be an epitome of the bill, but it must 
at least refer to its various subjects, so that they may be known and 
understood. 

There is another objection to this statute — ^it contains several dis- 
similar subjects. The first section relates to that recited in the be- 
ginning of the act to which it is supplemental — ^it directs the plot 
there ordered to be made to be filed of record. The second section 
is dissimilar ;^ it ^ints out a new mode of opening and assessing 
damages arising from the streets ; directs them to }^ opened on the 
petition of those owning 200 feet of the ground on the same street 
It changes the number of viewers and the mode of their appoint- 
ment, requires the damages to be paid by those owning 200 feet of 
property in any direction from the place open^, rives an appeal 
to any three persons injured, but not to any one. In another sec- 
tion it authorizes the city council to open Front street and fixes 
quite a different mode of paying damages thereof. The fourth 
section declares the title to all land already taken by the city, or 
which shall hereafter be taken, to vest in fee simple, giving the 
city authority to sell it in fee, although it had but a previous right 
of way. The next section requires another municipality, the 
county of Dauphin, to build and keep in repair a bridge within the 
city for the use of tne travel thereof. 

Leaving out of view the manifest injustice and probable uncon- 
stitutionality of several of these provisions with which the court 
has at this time no concern, we cannot help thinking them different 
and incongruous subjects, and therefore tne statute is void under 
the provision that it shall contain but one subject It is true it all 
relates to the city of Harrisburg, which Mr. Justice Read considered 
enabled the bill to embrace everything relating to Forest county. 
See Blood vs. MeruUioU, 3 P. F. Smith, 391. This case, Mr. Justice 
Agnew said, in Dorsey^ McMvMin & Downdley^s Appeal, as reported 
in Legal Intelligencer, November 27, 1872, '^ is, on the borders of 
the constitution, a very close case," etc. In our opinion it is far 
I* Original Edition, p. 3.] 
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beyond the borders, not by having two subjects in 
because *one, and much the most important one of 



the bill, but 
them is not 
embraced in the title. We think that 'Judge Read was misled by 
the decisions of the courts in some of the other States whose con- 
stitutions are expressed in quite a different language from ours on 
this subject. 

The decision of Judge A^ew, the present chief-justice, in the 
passenger railway case already cited, goes far to authorize our course 
of reasoning in the present case. In declaring this law void on ac- 
count of the defective title, or the want thereof, we are well aware 
that it ma^ have a serious effect upon other statutes, especially on 
many relating to this cit^, but nevertheless we are bound to declare 
the meaning of the constitution, without regard to the consequences. 
80 far as regards the present statute it is of little moment We 
have alreadv said that the city council had the right to open State 
street, and there is no difficulty in assessing the damages under the 
35th and 36th sections of the act incorporating the city. The people 
and the city will be put to little or no inconvenience. We regret 
'l>eing obliged to throw any obstacles in the way of city improve- 
ments, but it is time that the legislature would adopt a more intel- 
ligible system of le^lation, and at least bring it witnin the require- 
ments of the constitution. It is lamentable that persons so incom- 
petent to prepare laws should be intrusted to frame those intended 
to regulate the business of this city. Their formation should have 
been riven over to their solicitor, or some other competent and 
careful lawyer. The report of the viewers is set aside on the ex- 
ceptions filed. 



First Judicial District. 

Court of Common pieoo of yiiila&elyliia. 

Paynter et al. vs. Glgoo ei cd. 

An injimction will not be continued against a oorporation merely becaoae a dinmte 
has arisen as to the election of direotora who have not yet even taken their seatik 

Opinion delivered December 20, 1873, by 

Paxson, J. — This was a motion to continue a special injunction. 
The act of 16th June, 1836, conferring eauity powers upon the 
courts, expressly provides, that they shall nave " The supervision 
and control of all corporations other than those of a municipal 
character." To what extent and in what manner such jurisdiction 
shall be exercised must, in many instances, be determmed by the 
sound discretion of this court, under the circumstances of the par- 
ticular case. 

We will not stop to inquire whether, as was suggested by the 
learned counsel for the plaintiffs, our supervision of pnvate corpora- 
tions is of a paternal character. A case might perhaps arise of such 
confusion in the affairs of a corporation as would justify the court 
in interfering in a paternal spirit for the common good, and staying 
the hands 01 a party or *di^sion of its members until order could 
be restored. We do not see anything in the affairs of this building 
I* Original Edition, pp. 4 and 6.] 
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association to indicate that it has fallen into hopeless confusion. 
That some feeling exists among a portion of the members, and that 
there is a pending contest over the election for secretary and two 
members of the board of directors is apparent. An injunction is 
not the remedy for the latter difficulty. It would strike this cor- 
poration as with paralysis, suspending the collection of its dues and 
the transaction of its ordinary business during the tedious progress 
of a suit in equity. And for what end? merely to settle a dispute 
as to the election of the secretary and two out of the twelve di- 
rectors. 

The plaintiffs have not only mistaken their remedy, but they have 
been premature. The evils complained of are only threatened. The 
directors, as to whose election the dispute has arisen, have not yet 
been admitted to their seats in the board; we cannot assume in 
advance that they ever will be admitted in violation of law and the 
rights of other corporators. If, hereafter, any person shall be found 
usurping the functions of an officer of this corporation, the writ of 

Suo warranto is a convenient and fitting remedy. The Supreme 
6urt decided, in Updegraff vs. Qran»y 11 Wright, 103, that it was the 
appropriate statutory remedy, and ousted the equity jurisdiction of 
the court It has the advantage of not bringing the entire business 
of the corporation to a standstill pending an unimportant election 
contest 

A bill in equity is not a panacea. It is a specific remedy, to be 
administered only in particular cases. 

The motion to continue the special injunction is denied. 

C. H. Oto88 and Tfioa. J. Barger, Esqs., for plaintifil 

K Spencer MilUr, Esq., for defendant 



<!l>tpl)<iii8* Court of 9l|tt<d^l)io« 
Estate of Elizabeth Bentley, Deceased. 

After twenty yean it is the praromption that an adminiftrator's account is dnly 
settled^ and the burden of proof is on the eomplainant to overthrow this pre- 
BompUon. 

Opinion delivered December 20, 1873, by 

Paxson, J. — ^This was a citation upon Ann Catharine Bentley 
and David B. Bentley, executors of the last will and testament of 
David Bentley, deceased, who was the executor of Elizabeth Bent- 
ley, deceased, to show cause why they should not file in the proper 
office of the account of David Bentley, as executor of Elizabeth 
Bentley. 

The said Elizabeth Bentley died in the yesx 1836, and letters tes« 
tamentary were granted upon her estate in the same year to the 
above-named David Bentley. The latter died in the year 1857, and 
letters testamentary upon his estate were granted to the above- 
named respondents. *It was further allied that no settlement or 
account of the estate of Elizabeth Bentley, deceased, had ever been 
filed by the said David Bentley in his lifetime, or by his executors 
since his death. 

i* Original JSittfon, p. 6.] 
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The respondents answer, alleging that the estate of said Elizabeth 
Bentley has been fully administered, and denying that they have 
any assets in their hands, as executors of David E^ntley, belonging 
to the estate of Elizabeth Bentley. They further claim the benefit 
of the presumi)tion of settlement raised by the lapse of time, and 
deny their liability to account 

Depositions were taken on the part of the petitioner to rebut this 
presumption. The testimony adduced, however, is of a vague and 
unsatisfactory character. It is open to the further and more serious 
objection that the admissions rolled upon do not come down to a 
later period than 1844 From that date to the present time no ad- 
mission by the said David Bentley, nor by his executors since his 
death, has been proved of any assets unadministered in his hands 
belonging to the estate of Elizabeth Bentley. deceased. 

Under these circumstances, are the responaents liable to account? 
The general rule in regard to presumptions is briefly stated in Fhulk 
vs. BrofjoTij 2 Watts, 209 : *' After a lapse of twenty years, all evidences 
of debt excepted out of the statute of limitations are presumed to 
be paid. Within the twenty years the onus of proving payment 
lies on the defendant ; after that time it lies on the plaintiff to show 
the contranr." The liability of executors to account after twenty 
years was fully considered m the case of WUliam Brown's Estate^ 8 
rhila. K 197 ; the judgment in which case has since been affirmed 
by the Supreme Ck>urt It was there held : *' If an executor or ad- 
ministrator be cited to account more than twenty-one years from 
the grant of letters testamentary, or of administration, he may reply 
to the citation that twenty years having elapsed since he might 
have been called upon to account, the law presumes that he settled 
an account within one year, and aistributed the estate among those 
entitled thereto. By the law of this State, an executor is entitled 
to one year to settle his account ; during tnat period he cannot be 
cited unless for misconduct, and it would seem that the presumption 
would commence to run from the expiration of the year, or the time 
when he mi^ht have been called upon for an account. But it is only 
a presumption, liable to be rebutted by proof that in point of fact 
no account has been filed and no distribution made, and when over- 
thrown by such evidence, the liability to account remains in full 
iorce. In this, it is unlike the statute of limitations, which inter- 
poses a flat bar to a recovei^ after the statutory period. The prac- 
tical effect of the presumption is to shift the burden of proof.'' 

After twenty years, the presumption gathers strength with every 
succeeding year, and requires a corresponding increase in the weight 
of the evidence to overthrow it, until bv lapse of time that which 
was originally a presumption of law and fact, liable to be rebutted, 
becomes a "^presumption of mere law, and is conclusive. ^ For the 
time must come in every human transaction when litigation shall 
end, otherwise there would be neither peace in this world for the 
living, nor safety for the estates of the dead. It is now thirty-six 
years since the executor of Elizabeth Bentley mi^ht have been 
called upon for an account. The Orphans' Court, m the exercise 
of its equity powers, ought not to be '^swift to hear " the stale com- 
[♦ Original Edition, p. 7.] 
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|daint of a litigant who has slept upon her rights for this long 
period, and who comes into court only when he who might have 
answered her fdlegations has been in his grave for sixteen years. 
His books and vouchers may be lost or destroyed ; some of his wit- 
nesses may be dead, while the facts may have' faded from the recol- 
lection of such of them as may be living. It would be a hardship 
to compel an account under such circumstances; it might do serious 
injustice. 

The burden of proof to overthrow the presumption is on tlie 
complainant; she has not succeeded, and her petition must be dis- 
missed. 

& N. Ricky Esq., for petitioner. 

Tho%, Oreenbankj Esq., for respondent. 



Eleventh JtuUcial District 

QDrpliane' €antt of Cn^enu Cotmto. 

In re Estate of James Birth, Deceased. 

Where a will prcmdes that an executor is " to have the control and management 
of all the affairs of the fkrm devised, and of keeping U^gether the propertj daring 
the life bf the widow, and keep her provided for so long as she shall live or remain 
his widow, and to sell and dispose of snch property as may be in the judgment of 
the executor necessary, from time to time, in tne management of the &rm and for 
the comfortable support of the widow, and as soon as she ceases to be his widow 
the property is to be sold and the proceeds divided equally among his children and 
heirs, the same as at her death," etc., upqn an election bjr the widow not to take 
uuder the wUl, upon the application of one of the heirs, an inquest was awarded. 

Petition for partition of real estate. Opinion by 

Dana, J. — ^The husband of one of the decedent s daughters — she 
assenting thereto by paper filed — petitioned in right of his wife for 
partition. An inquest was awarded and the return made, and set 
aside for defect in giving notice. The application for partition is 
renewed. 

The executor objects to the award of an inquest, and submits a 
copy of the decedent's will, which provides that his widow is to re- 
side on and have her livinjj; and support out of his real and per- 
sonal property during her life, or whue she remains his wiaow. 
The executor named '' to have the control and management of all 
the afiairs of the farm and of keepins together the property during 
the life of my wife Sarah, and keep her provided for so long as she 
shall live or remain my widow, and to sell and dispose of such 
property as may be, in his iudgment, necessary, from "^time to 
time, in the management of the farm, and for the comfortable sup- 
port of my wife. But as soon as she ceases to be my widow, then 
the property is to be sold, and the proceeds divided equally among 
my children and heirs, the same as at her deat1i,*except my son 
Hiram," who is to receive $200 less than the others by reason of 
advancements made to him. The widow elected not to take under 
the will 

James Birth died May 25, 1868, prior to the act of 20th April, 
1869, P. D. 1554,. relative to dower. 

{;^Orif;inal Edition, p. 8.] 



Digitized by 



Google 



8 Sheetz et oL v8, Hubeb et aL 

The care, control and manaffement of the property by the execu- 
• tor, authorized under the will, seems to have been chiefly for the 

Eurpose of furnishing a comfortable support for his widow. She 
as elected to relieve him of her charge, and to claim her rights 
under the law, and not those secured to her by the will, a con- 
tingency not contemplated or provided for by the testator. 

She is not dead, nor has she ceased to be his widow, and if a power 
in th« executor to sell can be inferred from the terms of the will, the 
time for its exercise has not arrived, nor will it until, by death, she 
shall cease to have occasion for a share in the estate, or, by her mar- 
rifi^e, to have a right to it. 

There is not, as in Sdfridge^a Appeal, 9 W. <fc S. 55, a devise of the 
land to the executor ; he is simply entrusted with its management 
for a purpose which has ceased to exist, and his objection to the 
present proceeding, on the ground that he is directed by the will to 
keep the property together, seems to be without force. 

Tne widow concurs in asking for partition. The policy of her 
course in declining to take under tbe will, or whether she has sacri- 
ficed a comfortable for a wholly inadequate support, is for her, not 
our, determination. 

No question of her sanity is raised bv proof or sufficient allega- 
tion. Until confirmed the partition will be open for exceptions. 

No adequate grounds against the same being shown the alias in- 
quest, as prayed for, is awarded. 

Oeo. B. KuLpy Esq., for petitioner. 

Messrs. Rhode & Lynch, cotUrcL 



* Middle DiMricL 
Btqittnu Court of VentiOQltiaiita. 

Samuel Sheetz et oL v8. Augustus W. Huber et al. 

Ezecotion wm iasaed npon a joiot Judgment agaiott several co-defendants, one of 
whom was in the servioe of the United States as a soldier at the time. Upon 
application the court stayed the writ as to the soldier and a sale of the other de- 
fendants' interest was had, and the deed acknowledged. HM, 

1. That the purchaser took a valid title. 

2. That the co-defendants,^ whose interests were sold, were not within the provisions 

of the act of 18th April, 1861, which exempted soldiers from civU process, and 
they can take no benefit or advantaffe from the provision. 

3. If an execution was forbidden and void as against one defendant it does not follow 

that it was illegally issued against a co-d^endant : Ccuimut vs. Jackson, 2 P. F. 
8. 295, distinguished. 

4. The ^nnoiple that ** process forbidden by law is void, and a sale under it conveys 

no title," nas no application in this case. 
A writ of execution aitnough irregular and erroneous is not necessarily a nullity. 
The validity of the Judgment upon which such executions issued cannot be ques- 
tioned in a collateral action, or other manner than by suing out a writ of error 
or b}r direct application to the court in which it is entered or firom which execu- 
tion issued, to vacate or set it aside. 

Error to the Common Pleas of Lebanon County. Opinion deliv- 
ered by 

Williams, J. — If the plaintiffs' title to the land in controversy 
was divested by the sheriff's sale, under which the defendants 
I'^Original EUiettm, p. 9.] 
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claim the ownership, they were not entitled to recover; and the 
court below was rient in giving a binding direction to tne jury to 
find for the defendants. The execution, on which the sale was 
made, followed the judgment It was issued i^ainst all the defend- 
ants. The court refused to quash the writ, but ordered it to be 
stayed so £ar as regards John R. Breitenbach, ^^ it appearing to the 
court that he is an officer in the United States army under a 
requisition of the government." Thereupon ttie sherifiP sold the in- 
terests of the other defendants in the land levied on, and acknowl- 
edged and delivered a deed therefor to the purchaser. 

If the execution was void the sale was a nullity. But if it was 
not void the sale divested the j)lain tiffs' title. Though the writ may 
have been erroneously issued, if it was not absolutel v void, the error 
was cured by the acknowledgment of the deed, and the purchaser 
took a valid title under it 

There was nothing on the face of the record showing that the 

Elaintiffs in the judgment had no right to issue the writ It may 
e conceded that it was void as against John R. Breitenbach, because 
forbidden by the 4th section of the act of 18th April, 1861, P. L. 409. 
which declares that ^'no civil process shall issue or be enforced 

S^inst any person mustered into Hhe service of this State or of the 
nited States during the term for which he shall be engaged in 
such service, nor until thirty days after he shall be discharged 
therefrom." 

But if it was void as to him, was it void as against his co-defend- 
ants ? It was not forbidden as against them, either in express terms 
or by necessary implication. The act must have a reasonable con- 
struction ; and in order to ascertain its meaning regard must be had 
to the purpose and intent of the legislature in its enactment 
Manifest]3r it was intended for the reliei and protection of persons 
mustered into the service of the State or of the United States for 
the purpose of aiding in suppressing the rebellion and restoring the 
Union — and it was not intended for the benefit of any other class 
of persons. Its sole object was to exempt them from civil process 
while engaged in such service and for tnirtv days after their dis- 
charge. It was intended to prevent their rights and property firom 
being sacrificed while absent from home in the service of the gov- 
ernment; but it was no purpose of the act to exempt their co- 
obligors or joint debtors from liability to process in the meantime. 
The exemption was intended as a personal privilege to the soldiers. 
Why then should the co-defendants of John K. Breitenbach take any 
benefit or advantage from the provision ? 

If the execution was forbidden as against him because he was in 
the military service of the government what is that to them if it 
was not forbidden as against them ? it is clear that they are not 
within the letter of the act, for they were not mustered into the 
service of the State or of the United States ; nor are they within its 
spirit, for its sole purpose was the protection of the rights and 
property of the solaier. 

If the execution was forbidden and void as against the one de- 
fendant, it does not l(^ow that it was illegally issued and void as 
l^ Original Edition, p. 10.] 
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against the other. The rule that when the iudgment is joint the 
process to enforce it must be also joint is technical, and has more 
of form than substance in it ; and the court from which the process 
issues will take care that it be not used so as to work injustice : 
Mortland vs. HmeSy 8 Barr, 266. If the judgment had been against 
John R. Breitenbach alone it would unquestionably have been the 
duty of the court to set aside or quash the execution, but if the 
court had simply stayed the writ none but the defendant could 
have complained or taken advantage of the error ; and if the plain- 
tiffs in the iudgment had the right to sue out execution as against 
the other defendants the court was not bound to quash the writ 
as regards them, and no injustice was done to John R. Breiten- 
bach oy the order staying the execution as to him and refusing to 
quash it 

This case is clearly distinguishable from Cadmus vs. Jackson^ 2 P. 
F. Smith, 295, upon which the plaintiffs in error rely. There the 
judgment was not joint but several, and the execution on which 
the land was sold issued after the aefendant's death without any 
warning to his personal ^representatives. It was held that the 
execution was void because forbidden by the 33d section of the act 
of 24th February, 1834, and consequently that the purchaser took 
no title under it. 

The principle upon which the decision rests is this : Process for- 
bidden by law is void and a sale under it conveys no title. But 
the principle has no application in this case. If the execution as 
affainst John R. Breitenoach was void because forbidden by the act 
of 1861, his interest in the land levied on was not sold, and, there- 
fore, the question whether a sale under it would have divested his 
title does not arise. The question here is whether the execution as 
against the other defendants was void and the sale a nullity. 

If the judgment in Cadmm vs. Jackson had been a joint judgment 
and the writ had been stayed as to the deceased defendant, can 
there be a doubt that the sale of the surviving defendant's interest 
in the land would have been good and that .their title would have 
vested in the purchaser on the acknowledgment and delivery of the 
sheriff's deed? 

Where there are several plaintiffs and defendants, and some of 
them die after final judgment and before execution, upon suggesting 
the death upon the roU, execution may be sued out by or against 
the survivors by name, or execution may be sued out by or against 
the survivors in the names of all, but it can be executed as against 
the survivors only: 2 Arch. Pr. 294-300; 2 Saund. 72 R. 

If the plaintiffs in the judgment might have sued out execution 
against the other defendants upon suggesting Uie fact that John R. 
Breitenbach was an officer in the United States army, as doubtless 
they might, the execution was not void as to them. If erroneously 
issued against all the defendants, because one of them was exempt 
fix)m process, the error was covered by the order sta3ring the writ as 
to him and by the acknowledgment of the sheriff's deed; and the 
validity of the proceedings cannot be coUaterallv questioned in this 
action. The execution therefore was not void under the act of 
[^Original Editionjp. 11.] 
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April 18, 1861, nor was it void under the prior act of April 2, 1822, 
if this act was not superseded and supplied by the act of 1861. 
There is nothing on the record showing that John R. Breitenbach 
was called into actual service as an officer or private of the militia 
under a requisition of the President of the United States or in pur- 
suance of the orders of the governor of this commonwealth. On 
the contrary, the record shows that he was not an officer or 
private of the militia, but an officer of the United States army, and 
if so, he was not within the provisions of the act. But if he was 
within its provisions and entitled to the exemption from execution 
and other process for which it provides, it is clear that his co- 
defendants were not, and there is nothing in the act to prevent exe- 
cution from issuing on the judgment as against them ; and they 
cannot complain that the court ^stayed the writ as tigainst their co- 
defendant not liable to process if it might lawfully issue as against 
them. The execution tnen was not void under either act, and if it 
was voidable because forbidden ns against one of the defendants, 
the plaintifTs in this action can take no advantage of the error. But 
it is contended that the execution was void because the defendants 
had obtained an order staying execution on the judgment under the 
act of May 21, 1861, P. L. 770, and the execution was issued before 
the expiration of the stay. But there is nothing on the face of the 
record showing that the defendants had obtained any such order. 
On the contrary, the record shows that the defendants had elected 
to retain the property levied on at the annual valuation fixed upon 
it by the inquest and that the plaintiffs were entitled to execution 
when the writ was issued in default of payment of the half-yearly 
instalment for more than thirty days after it fell due. It is true 
that in the case of Walerman^ Young & Co. vs. Breitenbach, Sheetz & 
Oo. the defendants applied for an order staying sundry executions 
issued against them, of which a list is given and to which is also 
appended a list of the iudgmente which were liens on their real 
estate, including the judgment upon which the land in question 
was sold ; and upon the hearing of the application the court or- 
dered and directed "that all the writs of ji.fi. issued out of the 
Common Pleas of Schuylkill County against the said defendants, he 
stayed under the provision of act of assembly of May 21, 1861. 
. . . And also that execution do stay on the judgments." Whether 
the order was intended to embrace all the judgments which were 
liens on the defendants' real estate or only those upon which execu- 
tions were issued, does not clearly appear. No notice of the appli- 
cation for stay was given to the plaintiffs in the iudgment upon 
which the sale was made, and the defendants did not move the 
court to set aside the execution on the ground that the iudgment 
was embraced in the order and the stay had not expirea. If the 
order was intended to embrace the judgment, the plaintifTs should 
have had notice of the application, and the order should have been 
made part of the record, or some note or memorandum of it should 
have l^n entered on the docket. 

In the absence of any such entry there was nothing on the record 
showing that the plaintiffs were not entitled to sue out execution. 
i"^ Original Edition, p. 12.] 
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But if the order of stay was intended to embrace the judgment, the 
execution was not void. 

If the writ issued before the stay expired it was erroneously is- 
sued and would have been set aside by the court on the defendant's 
application, but it does not follow that it was a nullity; the most 
that can be said a^nst it is that it was irregular and erroneous, but 
if it was, its validity cannot be questioned in this action. Until set 
aside or reversed it must be regarded and treated as valid : Stewart 
vs. Stocker, 13 S. & R 199 : *8. a, 1 Watts, 136 : Lowber's Appeal, 8 
W. & S. 387 ; Wilson vs. Howser, 2 Jones, 107. There is then, as we 
have seen, nothing on the record showing that the execution was 
prematurely issued, and if it did appear that the defendants were 
entitled to a stay, the validity of the writ cannot be collaterally ques- 
tioned in this action. As said by Kennedy, J., in Lowber^s Appeal : 
" Where the objection extends no further than that the judgment 
upon which the execution has been issued has been erroneously 
entered or obtained, or the execution erroneously issued thereon, no 
other person than the defendant therein or his legal representatives 
will be permitted to make it Nor will they be permitted to do so 
in a collateral action or other manner than by suing out a writ of 
error or by making a direct apnlication to the court, in which the 
judgment is entered or from wnich the execution has been issued 
to vacate or set aside the same. This course is settled by a train of 
authority in this State which cannot be contested or resisted." As 
the execution was not a nullity, it follows that the court rightly in- 
structed the jury that the plaintiffs are not entitled to recover, and 
consequently their verdict must be in £Eivor of the defendants. 

Judgment affirmed. 



In re John D. Lensenio vs. Hiram L. Thompson. 

When a mortgage is prior to all other liens, except a fixed charge on the land not 
itself divested by the sale, its lien is preserved by the act of 1880, although there 
maj be arrears of the prior charge due and unpaid, whether they accrued due be- 
fore the date of the mortgage or subsequent to it, and that such arrears being a part 
of the fixed charge itself, are, therefore, not to be paid from the ftind in court 

Appeal from the Court of Common Pleas of Lancaster County. 
Opinion by 

Sharswood, J. — ^That the charge in fevor of the widow of Tilgh- 
man Thompson was a fixed lien, not divested by the sheriff's sale 
on a junior incumbrance, is to be considered as now settled beyond 
any question. Indeed, it was not a matter in dispute either in the 
court below or here. It has been well settled, as a general rule, that 
a judicial sale will not discharee an incumbrance, whether created 
by the law or by the parties, wnen the chaise stands in the title, 
and can be discharged only oy the court undertaking to administer 
the fund by investing it in order to fulfil the purpose of it: DewaJjCs 
Appeal, 8 Harris, 236; Hiesier vs. Greene, 12 Wright, 96; Stratm' 
ilppeoZ, 13 Wright, 353. 

These cases aid but generalize and apply the previous determina- 
tions in FUher vs. Kean, 1 Watts, 259; Bear vs. TFAwtfer, 7 Watts, 
[*Originai EdUian,p. 13.] 
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144; Reed vs. Reed, 1 W. <fc S. 239; Lauman's Appeal, 8 Barr, 473. 
See SclicJJCe Appeal, 4 Wright, 170. It has, however, undoubtedly 
been held that, though the charge itself may l>e a fixed lien, in- 
ctipable of divestiture, because '^'incapable of computation, the rule 
is different as to any arrears, either of rent, annuity or interest 
which may be due at the time of the sheriff's sale ; because such 
arrears are ascertainable with certainty in amount and there- 
fore payable out of the fund : Reed vs. Reed, 1 W. & S. 235 ; Moh- 
ler*9 Appeal, 5 Barr, 418 ; Kline vs. Bowman, 7 Harris, 24 ; Shertzer^s 
Exr^s vs. Heir, Ibid. 34 ; Lauman^a Appeal, 8 Barr, 473. It is to be 
remarked, however, that in no one of these cases was there any 
mortgage immediately following the fixed charge or lien, so that no 

Question arose as to the effect of the act of April 6, 1830 (Pamph. 
u 293). The intention of the act was to protect mortgages from di- 
vestiture, whenever there were no prior liens, which were themselves 
liable to be divested by a Judicial sale, or, as it was expressed in 
HeJfrick vs. Weaver, Phila., March, 1869, 26 Legal Intelligencer, 204: 
" Liens, the existence of which prior to a mortage which cause it to 
be divested by a sheriff's sale, must be such as are themselves divested 
by the sale and thrown upon the fund." It is contended, then, that 
aSy according to the authorities just cited, the arrears due Mrs. 
Thompson were payable out of the fund, they constituted a prior 
lien, which deprived the mortgage immediately following oi the 
provisions of the act of 1830. It is manifest that if the arrears ac- 
crued due subsequent to the date of the mortgage, they ought not 
to have that effect : Devine'e Appeal, 6 Casey, 348, and Miners* Bank vs. 
Hellner, 11 Wright, 452, are authorities in point as to this. If the law 
were not so, no mortgage would be safe. The act of 1830 would be 
a snare. It would depend upon the good will or the ability of the 
debtor in paying punctually his interest, whether the mortgage 
should remain or be divested by a sale. Very great uncertainty 
would thus be thrown around the vendee's title, a result to be most 
carefully guarded against. The same difficulty would exist if a dis- 
tinction were to be drawn between arrears due at the date of the 
mortgage and those accruing subsequently. It may be said that it 
was the fault of the mortgagee to accept the security unless prior 
arrears have been discharged. Careful conveyancers will always 
see to this, not merely with reference to the question of first lien, 
but for other obvious reasons. We are not, however, to overlook the 
rights and interests of subsequent incumbrances and of the owner 
of the land. It is of great importance to them that the question 
whether a mortgage is to stand or fall by a sale, should be disem- 
barrassed, as far as possible, of all questions of fact in pais outside 
of the record. The amount of arrears unpaid at the time of the 
sale can rarely affect the price beyond a few hundred dollars, and 
may be ascertained without difficulty and without much risk of 
loss if there should ever be a mistake. But the mortgage may be 
the whole or two-thirds of the value of the land, and upon the 
question whether it remains a lien or is dischai^ed it depends 
whether anything or nothing is to be bid. This should be removed 
from the region of conjecture and ^uncertainty by making it in all 
{^Original Edition, pp. 14 and 16.] 
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cases as far as possible a mere question of law upon the records 
and the paper title. 

It is true that in Devine^s Appeal, 6 Casey, 348, there were not ar- 
rears due when the mortgages were executed. This fact is men- 
tioned in the opinion, but it evidently was not the ground of the 
judgment It was held in that case, that on a sherifirs sale subject 
to a mortgage and also to a prior ground-rent, the purchaser takes 
subject to the arrears of ground-rent due at the time of the sale. 
" While it is admitted," says Mr. Justice Strong, " that the ground- 
rent lien itself is not discharged, it is contended that the lien of the 
arrears is gone, and consequently that that of the subsequent mort- 
gage is cone. The priority of the lien for arrears is determinable 
by the date of the ground-rent deed without regard to the time when 
they accrued. It is to that deed alone that the subsequent incum- 
brances or purchaser can look. It is unnecessary to refer to au- 
thorities for a doctrine so familiar. If a judgment be recovered 
for arrears, the lien on the land is still from the date of the deed. 
Unpaid arrears have no new lien created by matter in pais by the 
default of the tenant They are the shadow of which the origi- 
nal ground-rent reservation is the substance^ as much so as interest 
is of the principal." This course of reasoning applies with equal 
force to arrears due prior as well as subsequent to the date of the 
mortgage. The lien of these arrears did not spring into existence 
from time to time as they accrued due ; otherwise there would be 
as many liens as there were days of payment Interest, indeed, 
accrues de die in diem, and is always apportionable. They related 
to the date of the original charge and attached themselves to it as a 
mere incident, forming part of the charge itself. They might have 
been sued for and recovered separately, but the judgment would 
not have deprived them of the benefit of the original lien as was 
settled as lon^ ago as Bandeon vs. Smith, 2 Binn. 146, and never de- 

Sarted from since. In Miner^s Bank vs. HeUner, 11 Wright, 452, no 
istinction was drawn in the case, nor in the opinions between rent 
due before and after the date of the mortgage. But our brother Agnew 
in his concurring opinion says, ** The lease being the subject of the 
mortgage is necessarily prior to the mortgage and the rent must 
therefore always be a prior lien .... The legislature, therefore, 
could not have intended that the rent, which necessarily precedes 
a mortgage, should take away the security intended by this act to 
be given to leasehold mortgages." We conclude then that when a 
mortgage is prior to all other liens, except a fixed charge on the 
land not itself divested by the sale, its lien is preserved by the act 
of 1830, although there may be arrears of the prior charge due and 
unpaid, whether they accrued due before the date of the mortgage 
or subsequent to it, and that such arrears being a part of the nxed 
charge itself, are therefore not to be paid from the fund in court 
The mortgage itself being thus ascertained to be a fixed lien, *the 
sherifi^'s sale is necessarily subject also, to all prior incumbrances: 
The Northern Liberties vs. Swain, 1 Harris, 113. 
Decree aflSrmed and appeal dismissed at the cost of the appellants. 

l*Original Ediivm, p. 16.1 
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Eleventh Judicial DietricL 

€auti of Common ]lleao, Cofenie (Eotmt]). 

Tyler vs. Anthony. 

1. There is nothioe in the itatnte authorizing a justice of the peaoe to enter Judg- 

ment hj de&ult against the defendant upon the mere statment of the amount 
and the examination of it. If the plaintiff does not appear before the justice in 
person, he must be represented bv an agent or by witnesses. 

2. U* Cowan ts. Ward, 1 Luje. Leg. Observer, 196, affirmed. 

Certiorari. Opinion delivered by 

CoNYNGHAM, F. J. — ^The record returns that on the proper day of 
hearing the parties did not appear. There is nothing stated from 
which it can be reasonably inferred that the plaintiff was repre- 
sented by an a^ent or by witnesses. The duty of the justice was 
then to enter a judgment of non-suit, and not upon the mere state- 
ment of the amount, and the examination of it, to enter judgment 
by default against the defendant. We refer to our opinion filed in 
the case of WOown vs. Ward^ 1 Luz. Legal Observer, 196, as substan- 
tially agreeing with this cause, and showing the grounds upon 
which we are compelled to reverse the judgment. Tne justice had 
nojurisdiction to allow the entry of such a judgment 

Proceedings reversed. 



* Western District. 

Stqireme (Conn of llnittBoliiatiia. 

PuRHAN et oL vs. Porter et ux. 

Property acquired by a married woman on the credit of her separate estate, and af- 
terwards paid for by profits arising out of it, is not liable for the debts of ner hus- 
band. 

Agnew C J. dissents. 

Error to Common Pleas of Greene County. Opinion delivered 
January 6, 1874, by 

Mercur, J. — Since the act of 11th of April, 1848, it has been set- 
tled by numerous decisions of this court, that the proceeds of the 
wife's separate property cannot be seized for the husband's debt. 
Manderbaeh vs. Mock, 5 Barr, 43; Riish vs. Voighty 5 P. F. Smith. 
437 ; Brfnm vs. Pendleton et al., 10 P. F. Smith, 419 ; Meesser vs. Gard- 
ner, 16 P. F. Smith, 242. If her propertjr be real estate, the fact 
that her husband's labor assisted in creating the products derived 
therefrom, does not make them liable for his debt : Rush vs. Voight, 
supra. 

Property purchaseil by a wife on the credit of her separate estate, 
or by ner earnings, derived from the management of it, is protectetl 
from her husband's creditors: Brown vs. PendleUmet al,. supra. The 
jury has found that the property in question was acquirea by Mrs. 
Porter upon the credit or her separate estate, and that it was after- 
ward paid for out of the proceeds which derived from Cosgrave's 
[^Original Ediiim, p. 17.] 
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16 PUBMAN et aJ. V8. POBTER et ux. 

occupancy of the same. The first and fourth assignments are not 
sustained. Under the evidence the court was correct in refusing to 
affirm the point covered by the second assignment There was no 
testimony that Mrs. Porter acquired the property otherwise than as 
her share of the profits under her agreement with Cosgrave. It is 
error to submit a question of fact to the jury of which there is no 
evidence: SartweU vs. Wilcox^ 8 Harris, 117; Ibrver et al. vs. Clemenly 
1 Casey, 63. 

The manner in which the point, covered by the third assignment, 
was presented, is so unusual, we at first supposed the word " disbe- 
lieve " had been inadvertently used for " believe," and that the court 
must have so understood it An examination of the original writ- 
ten point, however, as well as the fact that in the fifth point pre- 
sented by the defendant below the language is changed to "believe," 
leaving the point otherwise the same, satisfied us it was designed 
as written. The plaintiff below could not recover without evidence. 
Evidence is such proof of the fact alleged, as satisfies the mind. 1 f 
all the testimonv given in support of the allegation is disbelieved, 
it necessaril V follows that the mind would be *unsati8fied, the evi- 
dence would be insufficient, and the plaintiff could not recover. As 
the credibility of witnesses is a proper question for the jury to pass 
upon, and the point submitted clearly raised that question it should 
have been affirmed. The affirmance, however, should have been 
accompanied by proper explanations and instructions, as to weigh- 
ing the testimony and testing the credibility of witnesses. The 
third assignment is therefore sustained. 

Judgment reversed, and venire facias de novo awarded. 

Agnew, C. J., dissenting. — The decision in the court below was a 
step in advance of any heretofore made, and tends to the dissolu* 
tion of the marital relation and rights of the husband. The prop- 
erty levied and sold in execution against Porter, the husband, was 
paid for by Cosgrave. a partner in the business of Mrs. Porter, out 
of the proceeds of the business. By the agreement between Cos- 
grave and Mrs. Porter, she found the bar-room and a stable, and 
Cosgrave was to give his services in lieu of the rent of the bar-room, 
and his own stable as an equivalent for the rent of hers. Both of 
them were to furnish equally the capital to purchase liquors, etc., for 
the bar, and oats, hay, com, etc. for the stables. It was from the 
profits of the business of the bar and stables, the furniture in ques- 
tion was purchased and paid for through Cosgrave. Porter and wife 
lived together, the marital relation having been neither broken nor 
impaired by the desertion of Porter, or by his refusal to maintain 
her, or other cause. She was, therefore, not a feme sole trader, 
either under the act of 1718 or the act of 1855. These acts under- 
went careful scrutiny in Qeaver and Wife vs. Scheetz and Wife^ 
decided at Philadelphia in 1872, 29 L^al Intelligencer. 196, 
June 21, 1872, and the Condition of a feme sole trader was therein 
stated. 

It is dear, by numerous decisions, that a wife, living with and 
supported by her husband, acquires no property in the firuits of a 
\!^ Original EdiHon^ p. 18.] 
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Rice vs. Railroad Company. 17 

business carried on by her on credit, or through her own labor, 
when not founded upon her own capital or separate property. The 
property thus acquired is her husband's, and is liable to his cred- 
itors. 

The position here that the fruits of the partnership with Cosgrave 
were her individual property is incorrect. It is true the rent of the 
biur-room was paid for oy Cosgrave's services, and the rent of the 
stable was rendered in an equivalent use of Cosgrave's stable for the 
partnership purposes. But these were not the fruits which entered 
into the purchase of the furniture. Now this was not the product 
of her individual estate, but of the added capital, which was not 
shown to be her own. In the absence of clear proof, it is presumed 
the means were furnished by her husband, and no presumption 
aris^ from desertion, for they lived together, he giving his assist- 
ance. It is unlike the case, Rtish vs. FbwrAt, where the ♦products 
of the wife's farm were held to be hers. To make the most of the 
evidence in her behalf, arising from the rent of the bar-room and 
stable, it is a case of confusion of her rent with the fruits of the 
partnership business founded on the husband's capital, and his 
right to her labor and services. But the well settled rale is that 
a wife can establish her right to individual property against the 
husband's creditors, only by clear and satisfactory evidence that it 
was obtained by or through her own exclusive meaus. 

0ti|iretiie Court of {Imiiosloottia. 

(At Nisi Prius.) 

John Rice, TrusUej V8. Southern Pennsylvania Iron and Raii/- 

ROAD Company. 

1. A master eannot go behind the decree of foredoenre in distribating a flind raised 

br the tale. He must distribute it to the parties entitled noder the decree. 

2. Where there is no residoe after the bondholders and lien creditors are satisfied, 

stockholders have no interests that need consideration. 
S. The master should consider and settle the titles of adverse claimants to bonds. 

4. A mortgage made to secure the payment of certain bonds is made for the benefit 

of the Dondholders only, and no one can-have an interest in the mortgsge except 
as a bondholder. 

5. Creditors cannot inquire into thegood faith of a transaction hj the company, unless 

it covers a fraud intended to affect them. 

6. An auditor has no power to open or set aside a judgment. To him it is conchi- 

■ive, and if creditors would attack it they must resort to the proper court for that 
purpose. 

7. Where bonds are pledged as collateral the holders have a right to receive the ftUl 

amount of the bonds, and not only the fice of their claims with interest, unless 
snbseouent creditors can show a resulting interest in their debtor. The holders 
must be left to account to their principal for any balance that may be over the 
amount due to themselves. 

8. A bond of this character, though not a technically negotiable paper, is practically 

so for all purposes of commerce. They pass by delivery, and may be sued by the 
holder in nis own name. The burden of proof, therefore, is upon the party who 
alleges that they were not received in tne ordinary course of trade, and for a 
valuable considmtion. 

9. An act of an officer of a corporation, afterwards ratified by the board of direoters, 

becomes, 1^ such ratification, the authorized act of the corporation. 

Exceptions to master's report distributing fund raised upon a sale 
of the property of the corporation defendant under the foreclosure 
s i*Orijmal EdUhn, p. 19.] 
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18 Rice vs. Railroad Compaitt. 

of a second mortgage. The Southern Pennsylvania Iron and Rail- 
road Company, having purchased certain bonds from Daniel V. Ahl, 
paid thereon, $50,000 in cusli and $60000 in first mortgage bonds, 
and further agreed to give him 80 of 200 second mortgage bonds for 
$1,000 each, to be thereafter made and executed. 

After the second mortgage bonds were executed 80 of them were 
respectively tendered to Ahl, and he persistently refused to accept 
them, because *two judgments for $o3,000 each, which were prior 
liens, had been confessed by the company. 

The 80 bonds refused by Ahl, together with other second mort- 
gage bonds, were afterwards issued and delivered to Richmond L. 
Jones, as collateral securitv to protect him and others for money 
loaned to the company. Large amounts of the money so loaned 
were obtained by the individual endorsements of Jones and others, 
and the said bonds were put up as collateral by Jones with the 
larties from whom the monev was borrowed. The face of the 
bonds, which was made good by the amount realized at the sale 
under the foreclosure of the mortgage, was in excess of the debts for 
which they had been pledged by Jones, though less than the in- 
debtedness of the company to him. 

These bonds were presented to the mlister for payment by the 
parties with whom Jones had pledged them as collateral, who 
claimed payment in full to them. 

Daniel v. Ahl, although he had no bonds, claimed the right to 
receive the amount of the fund belonging to eighty of those bonds, 
notwithstanding his refusal to take them ui>on the ground that the 
company had covenanted to issue them to him under the agree- 
ment al>ove referred to. 

John Rice held a judgment against said company for $125,000, 
the lien of which was suosequent to the second mortage. 

Opinion delivered Z>et;«m60r 26, 1873, by 

Gordon, J, — Adopting the principle developed in the case of 
McElrath vs. The Pittsburgh and SteiAenville R. R. Co., 18 Smith, 87, 
that the master, in the case like the present, cannot go behind the 
decree of foreclosure to ascertain the oonafiAes of the parties to the 
mortgage, but is limited to a distribution of the fund raised by the 
sale, we cut off many of the exceptions to the master's report, and 
also much of the testimony as irrelevant. 

Thus, it matters not in the present inquiry^ that Jones' contract 
for the construction of the road should have been $400,000 instead 
of $600,000, that the stock subscriptions were gotten on false repre- 
sentations, or that Mr. Ahl was to get too much or too little for his 
land ; or that through misrepresentation he was induced to exchange 
a good securit}^ for one that was worthless. None of these things, 
nor the intention of the directors in executing this mortgage, can 
now be inquired into ; ttie day for this has gone by. What remains 
for us to do is simply and only to distribute the fund among those 
to whom of right it belongs. As there will be no residue after the 
bondholders aind lien creditors are satisfied, it is clear that the stock* 
holders have no interest that need consideration. 
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Rice vs. Railroad Compaky. 19 

"^Undoubtedly the master should consider and settle the titles of 
adverse claimants to the bonds. Hence we may first consider the 
exceptions of Daniel V. Ahl, who alleges that the master erred in 
not awarding to him the proceeds oi some 80 of these bonds, or 
rather the sum of $80,000 produced b^ the sale under the mort- 
gage. If we understand the general idea contained in hil excep- 
tions, it is that the second mortgage was made chiefly for the pur- 
nose of securing to him the balance of the purchase-money resulting 
m>m his sale of lands to the company, and that therefore he had a 
vested right in the mortgage from the date of its execution, that the 
tender of the bonds was only a recognition of his pre-existing right, 
and that his refusal to accept them did not eitner extinguish or 
weaken that right But we hold this position to be untenable in 
this, that the mortgage was executed not to secure his purchase- 
money, but to secure 200 bonds of $1,000 each. How could the 
agreement of the company to give him 80 of these bonds create a 
specific lien in his favor in the mortgage itself? Suppose the bonds 
had never been tendered to him, that the company in violation of 
their agreement had refused to deliver them to nim, could he never- 
theless have recovered his $80,000 through a scire facias on the 
mortgage? We think not It does seem to us that in such case 
Uie remedy must lie either in covenant upon the agreement, or in a 
bill to rescind that agreement and restore him to his rights under 
his former contract We are at a loss to discern, as alleged by his 
very eminent counsel, how his case is bettered by his steadfast and 
perKistent refusal to accept of these bonds. It looks to us that this 
was a fatal mistake that is now past remedy. It is no doubt true 
that the company acted in bad faith, in permitting the judgments 
Nos. 203 and 204. August term of the Common Pleas of Franklin 
County, to preceae the execution of the mortgage, but neither does 
tliis help Ahrs status with reference to that mortgage. 

It is then to us clear that the master was right in refusing to let 
him in upon this fund. 

We turn next to the exceptions of John Rice. He complains of 
the master^s ruling in that he allowed the full face of the claims of 
Augustus F. Boas and the Farmers' National Bank of Reading (the 
. two judgments already referred to), because these claims were in 
part made up of usurious interest; in other words, that these judg- 
ments were purchased bv the claimants at a usurious discount from 
one A. L. Boyer, a broker of Reading, to whom they had been 
executed by the company for the purpose of discount Now 
whether these were bona fide purchases from Boyer, or were taken 
with the knowledge that they were confessed to him without con- 
sideration, and for the mere purpose of sale, matters not Creditors 
cannot inquire into the good faith of the transaction, unless it 
covers a fraud intended to affect them. On this the authorities 
cited by the master are "^fuU and to the point It is also settied 
that an auditor has no power to open or set aside a judgment To 
him it is conclusive, and if creditors would attack it they must re- 
sort to the proper court for that purpose. 

The next exception by Mr. Rice presents the complaint that the 
I* Original Ediiianj pp. 21 and 22.] 
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20 Rice vs. Railroad Company. 

master should only have allowed to the Reading Saving Bank^ 
Bushong & Bros., and the Kensington National Bank, the face of 
their claims with interest, and not the full amount of the bonds 
which they hold only as collateral security. No doubt this would 
be so were these collaterals held directly from this iron and railroad 
company, or from Jones as their agent. But as the master has 
found, and we think rightly from an examination of the testimony, 
that these bonds were issued to Jones for his own security, as well 
as that of others in raising money for the purposes of this company, 
and that he will not be paid by the bonds wnich he receivea and 
deposited with these parties, we cannot under such circumstances 
regard the equity of subsequent creditors as superior to that of 
Jones, and must therefore leave these bondholders to account to 
their principal for any balance that may be over the amount due 
to themselves. With reference to the bonds held by the Allegheny 
National Bank no such circumstances have appeared as would throw 
upon them the burden of proof of showing that they received them 
in the ordinary course of trade, and for a valuable consideration. 
These bonds are made payable to bearer, they pass by delivery, and 
may be sued by the holder in his own name, so that, though not 
technically negotiable paper, they are practically so for all purposes 
of commerce. 

We cannot therefore, upon the mere motion of a disappointed 
creditor, compel the holder of such bonds to prove that they were 
obtained from the company for a valuable consideration. 

Next come the three bonds held by Henry M. Keim. It is not 
denied that the company received full consideration for these in the 
way of his service as secretary. But it is alleged that the treasurer 
had no authorit)r from the board of directors to issue them. We 
might answer this exception by directing attention to the fact, that 
the company has found no fault with that act, and it behooves not 
a stranger to call it in question ; nevertheless, whether the acts of 
the treasurer in the matter were authorized or not, at or before the 
time they were transacted, they were acquiesced in by the directors, 
and thus ratified : KeUey vs. BanL 19 P. F. Smith, 429. 

We deem it unnecessary to dwell upon the remaining exceptions, 
as they are substantial! v aisposedof in what has already been said. 
In conclusion we think the master has properly disposed of the 
fund in controversy. Report confirmed; decree to be entered 
accordingly. 

Hon. F. OarroU Brewster and Samuel 0. 111(^^9^^ Esq., for John 
Rice, trustee. 

Charles Henry Jonts and Oeorge W. Btddle, Esqs., for *the railroad 
and Richmond L. Jones. 

Oeorge F. Baer, Esq., for the Reading creditors. 

Wm. McLellan, Wm. S. Stenger^ David W. Setters and Jeremiah S. 
Black, Esqs., for Daniel V. Ahl. 

AUacanaer K. McGure and James ITiompsan, Esqs., for John Rice, 
creditor. 

Alexander D. Campbell, Esq., for Kensington National Bank. 

Charles Henry Jones, Esq., for Allegheny National Bank, 
l*Original Edition, p. 23.] 
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Twenty-third Jtidicud DistricL 

Court of Comwoii fUeoo, Berko Count]). 

Drumhbller vs. Keim. 

Penont liable to do militaiy doty under the tei of Mar 4, 1864, were snljeot to the 
per capita tax aathoriaed by the act of February 17, 1865. 

Opinion by 

Woodward, P. J. — These suits were brought to recover from 
these defendants respectively the per capita tax assessed against 
tiiem by the school directors of the township of Pike, under the 
provisions of the act of assembly of the 17th day of February, 
A. D. 1865. , By the second section of this act, it was made lawful for 
the school directors, or supervisors of the several boroughs and 
townships of the county of Berks, to levy and collect a tax not ex- 
ceeding twenty-five dollars '' on each male inhabitant, who is liable 
to do military duty." The ground of defence in the case of John 
Keim, is that before the draft of February, 1865, he had furnished 
a substitute and was thereby exempt from the military service of 
the United States at the time when this tax was assessed. George 
M. Keim had been drafted in 1864, and had paid the commutation 
of three hundred dollars, which he claims exempted him from 
militar^"^ duty for three years. If the act of 1865 had provided for 
the relief of all persons, who at the date of the levy of aver capUa 
tax, were free from liability to the demands of the military au- 
thorities of the United States, the ground of defence assumed by 
John Keim would be sustainable. It is not apparent, however, 
that such a provision would have helped the case of George M. 
Keim. By the express terms of the 13th section of the act of con- 
gress of the 3d of March, 1863, the payment of commutation 
money, only secured the exemption of the persons paying, from 
'* further liability under that draft '^ But as to the defence asserted 
by John Keim, it is necessary to look for the meaning of the words 
used in the second section of the act of 1865, in their connection, 
not with the acts of congress, nor with the action of the federal 

f^vemmentj but with the provisions of the acts of assembly of 
ennsylvania. Who, then, were persons "liable to do military 
duty'' within the purview of the *act of 1865? Manifestly all 
those whom in any emergency the commonwealth, in the exercise 
of her sovereignty, could call into the field as composing the mili- 
taiy force. The legislature were dealing with a class of persons 
defined by their own statutes and not with the exceptional cases o^ 
those who were temporarily afiected by the provisions of the act of 
congress which regulated the conscription. 

Tne meaning of the language of the act of 1865 is fixed by the 
language of the general militia act of the fourth of May, 1864. By 
the first section of the last named statute, it was provided that 
every able-bodied white male citizen, resident within the State, of 
the age of twenty-one years, and under the age of forty-five year;, 
l^^Onginal Edition^ p. 24.] 
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exoepUnff persons enlisted into volunteer companies, persons ex- 
empted by the following sections, idiots, lunatics, common drunk- 
ards, vagaoonds, paupers, and persons convicted of any infamous 
crime, snould be enrolled in the militia. The third clause of the 
second section authorized an application for exemption on account 
of physical defect or bodily innrmity, or by virtue of any law of 
this State or the United States. The ninth section defined the per- 
sons to be exempted under the laws of the United States to be those 
"absolutely exempted from enrolment in the militia.*' 

Turning to the act of congress of the 8th of May, 1792, it is found 
that the persons freed from militia duty are the vice-president, the 
executive, legislative and judicial officers of the federal government, 
the officers of the custom house and post office services ; post of- 
ficers and stage drivers carrying the mails ; ferrymen on post roads ; 
inspectors of exports; all pilots and all mariners actually in sea 
service. It is not pretended that any act of congress which author- 
ized the acceptance of a substitute in lieu of personal service in the 
United States army for three years, was designed in any way to 
affect the right of the State to regulate its militia roll. The last 
two clauses of the 9th section of the militia act, directed the ex- 
emption of the public officers of the State and of the several 
counties, and of the members of uniformed companies. Both these 
defendants " were liable to do military dutjr " under the act of 1864, 
upon any requisition of the State authonties, and being so liable, 
they were expressly subject to the tax authorized by the act of the 
17th of February, 1865. 

Judgment in each case is entered for the plaintiff. 



^Second Judicial Distriet. 

€mn of Conraion flleas, tamoBtn Count]). 

J. Miller Raub vs. J. S. Eakin, DefendafU, and Chbistian 
Walter, Oarrmkee. 

1. Where the testimony produced in the depositions taken in a proceeding to dissolve 
a foreign attachment, appears to establish the fiiot that the defendant was a resi- 
dent of this commonwealth at the time the attachment issued, the attachment 
will be dissoWed. 



2. No order for the allowance of a counsel fee and costs to. a garnishee will be made, 
where the record shows no appearance of coansel, no interrogatories filed, nor 
answers prepared on the part of the garnishee. 



Foreign attachment Rule to show cause of action, and why the 
attachment should not be dissolved and a reasonable counsel fee 
allowed garnishee, etc. Opinion delivered January 17, 1874, by 

Livingston, P. J. — ^The act of assembly, under which writs of 
foreign attachment are issued in Pennsylvania, declares "that writs 
of foreign attachment may be issued against the real or personal 
estate of any person not residing within this commonwealth, and 
not being within the county in which such writ shall issue, at the 
time of the issuing thereof. 

Foreign attachment, therefore, is a remedy against debtors that 
are absent and non-resident in the commonwealth, in and by which 
[^Original Edition, p. 25.] 



Digitized by 



Google 



?AUB VS. Eakin. 



tiie non-resident debtor is treated as having merely broken his con- 
tract and his goods are attached to enforce his appearance. In 
order, therefore, to warrant the issuing of a writ of foreign attach- 
ment, the debtor most be a non-resident at the time it issues. 

Residence is the act, the state, or the habit of dwelling, or abiding 
in a place ; the act, or state of being a resident — habituary or in- 
habituary. It is a question niade up of fiict and intention. Resi- 
dence (says Burrill) imports not only a personal presence in a 
place, but an attachment to it, by those acts or habits which express 
the Closest connection between a person and a place, as by usually 
sitting or lying there, etc. 

A resident, therefore, is a person coming into a place with inten- 
tion to establish his domicil or permanent residence there, and in 
consequence actually remains there. Time is not so essential as the 
intent executed. There is no absolute rule as to the time required 
to acquire a residence that is to be governed by the peculiair circum- 
stances surrounding each case, and the Supreme Court has, on sev- 
eral occasions, decided that twelve months was sufficient 

The main question, therefore, in the case before us is, was J. S. 
E^akin, the defendant, at the time of issuing this writ of foreign at- 
tachment, a resident of this commonwealth or a non-resident? If 
a resident, the rule must be made absolute and the attachment dis- 
solved. If a non-resident, the rule must be discharged and the 
attachment allowed to remain in force. 

^Considerable testimonv has been taken and presented on the 
argument of the rule by the learned counsel for plaintiff, with great 
force, most of which seems to have been expressly intended to in- 
form the court that the defendant is a gambler and a humbug, and 
that he accompanied the circus own^ by plaintiff, and under a 
lease from him, exhibited a snake, parrot, kangaroo, a giantess, who 
was not just exactly as high as he represented her, a Circassian 
woman and some mice, and played " three card monte," which one 
of the learned witnesses informs us, and we have no doubt he 
speaks from sad experience, is a game of chance, in which the party 
betting has no chance of winning. Not a particle of this testimony 
has anything to do with the case before the court, except to show 
that, so far as character and respectability are concerned, these 
parties stand, by the plaintiff's own showing, about upon an 
equality, and to satisfy us that we need not search for saints among 
the proprietors of a circus, or the side show accompanying it, b^ 
virtue of a lease from the proprietor, who undertakes to advertise it 
for the lessee. The onl^ testimony produced by plaintiff, relevant 
to, or bearing upon the issue, is the declaration of defendant him- 
self, made to several attach^ of the circus while travelling with 
them during their travelUng^ season* 0. P. Hart states that de- 
fendant told him tiiat his permanent residence was in Western Vir- 
ginia, that he owned real estate there, and his mother, a widow, 
resides upon it, and that he had received letters frt>m Eakin, in 
which h^ wrote ^ I am at home, in Virginia." Hiram T. Day^ states 
that defendant told him that nis permanent residence was in Vir- 
ginia, that he owned real estate tnere, and his mother was living 
[^Original EdMcn, p. 26.] 
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upon it Thomas Stewart states that he became ac(]^uainted with 
defendant in Pennsylvania, but knows nothing about his pennanent 
residence. Benjamin Re^ states that he met defendant at Te- 
wanda, Pa.; that defendant a few weeks since was in Baltimore, and 
last summer told him his residence was in Virginia, and Andrew 
Leibly states that he became acquainted with defendant in Penn- 
sylvania, in July last, and that he travelled through Maryland, Vir- 
ginia, New York, ana Pennsylvania with the circus, and told him 
his parents lived in Virginia, and that was his home. These are all 
declarations of defendant, none of which were made under the sanc- 
tion of an oath. While on the part of the defendant, we have his 
own testimony, taken under rule of court, on oath and cross-exam- 
ined by plaintiff, in which he states that be is twenty-four years of 
age, a showman by profession, having been engaged in that busi- 
ness about four years. That he resides permanently in Phila- 
delphia, Pennsylvania. That his business compels him to travel a 
great deal, and he is sometimes out of Pennsylvania, where he 
resides. That he has been in the habit of spending his winters in 
Philadelphia, and claims that city as his permanent residence. He 
is a single man, was bom in West Virginia, where his parents still 
reside. He owns no real estate in either State, and although en- 
titled to vote in Pennsylvania, has never voted. That he went 
*to Baltimore, Md., about six weeks before he testified, and intended 
to return to Philadelphia about the last of December, and that he 

rit his winters in Philadelphia, because that is his home. He 
produces another witness, J. H. Joseph, who testifies that he 
has Known Eakin for four years, and from his own knowledge, 
knows his residence has been in Philadelphia, Pa., during all that 
time, and that Philadelphia is his permanent home. 

The testimony produced, therefore, appears to us to establish the 
fact that Eakin, the defendant, was a resident of this common- 
wealth, and not a non-resident when (he attachment issued, and 
therefore, the rule must be made absolute, and the attachment dis- 
solved. 

We are also asked to direct a reasonable counsel fee and costs for 
samishee ; but as these proceedings have been on the part of the 
defendant, and not the garnishee, and the record shows no appear- 
ance of counsel for garnishee^ no interrogatories filed, nor answers 
prepared on his par^ we decline making such order for counsel fee. 
The payment of the costs in the foreign attachment, is of course 
thrown upon plaintiff, by dissolving the attachment 

Rule made absolute and attachment dissolved. 

J. L. SteinmdZf Esq., for plaintiff. 

T. J. Davis, Esq.i lor defendant and garnishee. 
I* Original Edition, p. 2:1.1 
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Twenty-fifth Judicial District. 

Cimrt of Qlimtter BtmmB, Cleorfielb Coonto. 

In re Jurisdiction of Associate Judges. 

1. In eoDftroinff the ooostitotion, a compreheDuve view of the whole instrament 

mast be taken. Everr part of it must be considerecl, and all iti parte made to 
harmonize if praeticable. 

2. The ninth section of the iudiciary article of the new oonstitntlon, constmed in 

connection with the ifin section of the same article, and the sixteenth and 
twenty-sixth sections of the schedule, does not presently constitute the Judges 
learned in the law so^ Judges of the Courts of Oyer and Terminer, Quarter le- 
sions, and Orphans' Courts. 

3. Associate Judges in commission on the first day of January, 1874, continue to hold 

their respective offices, and it is their right and duty to senre in all the courts as 
keretoforef until the expiration of the terms for which they were elected and 
commissioned. 

Opinion delivered January 13, 1874, by 

Elwell, p. J. — ^The associate judges of this county being desirous 
to conform to the provisions of the new constitution, and having 
heard doubts expressed as to whether, under it, they have juris- 
diction as judges of the Oyer and Terminer, Quarter Sessions, and 
Orphans' (Jourts, have requested my opinion on the subject The 
question thus informally presented, relating as it does to the organi- 
zation of the court, and consequently to the l^lity of its proceed- 
ings, is of the first importance. In view of this met, and of the 
necessity for an early aecision, I have given to the subject such con- 
sideration as time would allow, and now state my conclusion, and 
briefly some of the reasons which have led to it. 

Under the constitution of 1888, and the amendment of 1850, 
associate'*' judges of the Common Pleas were, by virtue of their office, 
judges of the courts above mentioned. They were elected by the 
people, and commissioned by the governor for five years. The com- 
mission did not designate the courts of which an associate was 
judge. It recited the fact of the election, and commissioned him 
to be an " associate judge of the colinty — to have and to hold the 
said office, together with all the rights, powers and emoluments 
thereto belonging, or in anywise appertaining." An office consists 
in a riffht ana correspondent duty to execute a public trust, and to 
take the emoluments belonging to it. (3 Kent's Com, 560; 7 
Bac Abr. 279.) In Qmmonwealth vs. Gamble, 12 P. F. Smith, 348. 
Thompson, C. J., declares that the powers and jurisdiction contained 
in a commission authorized by the constitution, constitute the of- 
fice ; that they are the essence of it, and are to be exercised during 
the whole term therein mentioned. The principle to be deduced 
from these authorities is, that when a judge was commissioned, 
under the old constitution, he became ipso facto a judge of all the 
courts named. His powers and jurisdiction in each and all of 
them, constituted the office in which he was authorized to serve. 

The office of associate judge is not abolished by the constitution 
of 1874, except in counties which form separate judicial districts, 
and in these it is expressly provided that the judges shall serve for 
[♦ Original EdiHon^ p. 2&] 
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iheir unexpired terms. Bv abolishing the office specially in the 
separate districts, it is clearly implied that it should continue as to 
districts composed of more than one county. But we are not left 
to ascertain the intention by construction in this instance, for in the 
sixteenth section of the schedule it is provided that *' associate 
judges not learned in the law, elected after the adoption of this 
constitution, shall be commissioned to hold their offices for the 
term of five years firom the first day of January next after their 
election." 

In Qmmmwealih vs. Clark, 7 W. & S. 133, Chief-Justice Gibson 
defined a schedule to a constitution to be *'a temporary provision 
for the preparatory machinery to put the constitution in motion 
without disorder or collision. Its use is merely to shift the machine 
gntdually into another track, and having done its office it was to be 
stored away in the lumber room of the government." And this is 
undoubtedly the general rule, but cannot be applicable to a section 
in a schedule like that of the sixteenth, which makes a perpetual 
provision in regard to a judicial office. 

What we have to do with now, however, relates to the powers of 
judges in office on the first day of January, 1874, when the new 
constitution went into operation. By consulting the schedule 
again we find that no sudaen and violent action, no disorder or col- 
lision was intended. The twenty-sixth section declares that " all 
persons in office in this commonwealth at the time of the adoption 
of this constitution, and at the first election under it, shall hold 
their respective offices until the time for which they were elected or 
appointed shall expire, and until their successors shall be duly 
qualified, unless otherwise provided bjr this constitution. In re- 
gard to associate judges it is not otherwise provided for, and there- 
fore *they are not excepted from the general saving clause of the 
section. But it is supposed that the authority of the associates is 
entirely abrogated by section ninth, article fifth, of the constitution. 
It is by that provided that ''judges of the Court of Common Pleas, 
learned in the law, shall be mdges of the Courts of Oyer and 
Terminer, Quarter Sessions of the Peace and of the Orphans' 
Courts;'' and if we were to consider thi« provision by itself, the 
conclusion would be irresistible that mdges other than those learned 
in the law were to be excluded from these courts. But in construing 
a constitution a comprehensive view of the whole instrument must be 
taken. Every part is to be considered, and all its parts made to 
harmonize, if practicable, so as to give a sensible and intelligent effect 
to each. It is not to be presum^ that the framers of a constitution 
intended that any part of it should be without meaning. (Potter's 
Dwarris on Statutes and Constitutions, 144, d65.) 

In order to ascertain whether this ninth section at once and per- 
petually debars associate judges from all jurisdiction except in the 
Common Pleas we turn to the fifth section of the same article five 
and there find that although the office is abolished in counties of 
more than fifty thousand inhabitants, constituting separate districts, 
yet, as to them, it is expressly provided that " the several associate 
judges in office when this constitution is adopted shall serve for 
I* Original Edition^ p. 29.] 
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their unexpired term." Serve in what courts? In the Common 
Pleas only or as heretofore? 

Understood according to its common acceptation, this t«rm 
^ serve" means nothing less than no interruption is intended, but 
that the powers and jurisdictions heretofore exercised shall continue 
to be exercised without diminution. This is the meaning which 
the minds of the people naturally ascribe to it Courts of justice, 
in order to arrive at the true intent, must ascribe to the words used 
in a constitution the meaning of words, which is generally under- 
stood as bein^ their meaning. 

"Constitutions," savs Judge Story, "are not desired for meta- 
physical or logical subtleties, for niceties of expression, for critical 
propriety, for elaborate shades of meaning, or for the exercise of 
philosophical acuteness, or judicial researches. They are instru- 
ments of a practical nature, founded on the common business of 
life, adaptea to common wants, designed for common use and fitted 
for common understandings. The people make them ; the people 
must be supposed to read them with the help of common sense and 
cannot be presumed to admit in them any recondite meaning or 
any extraordinary gloss." (Story's Com't., Sec. 451.) 

If to serve out their terms of office mleans, as I have no doubt it 
does, that the associates in the counties forming separate districts 
shall continue to perform all the functions and to exercise the same 
power and jurisdiction as heretofore, then the ninth section cannot 
go into operation in such districts until the associates have served 
out their terms. Thus construed sections five and nine harmonize, 
and the intended force and effect is given to each. 

*The necessity for associate judges is much greater in counties 
where the president judce does not than where he does reside. 
Much of the business in uie Quarter Sessions and Orphans' Court, 
such as road and bridge views, appointments of townsnip and other 
officers, taking bail and the like, and in the Orphans Court ap- 
pointing guardians for minors, approving sureties in reco^izances, 
and many other matters require a local knowledge which a non- 
resident judge cannot have. It is not reasonable to believe that the 
convention intended by the ninth section to take firom the office of 
associate judge the power most needed and useful, and yet to 
continue the office, or to conclude that there existed an intention to 
abridge the power and authority of those in districts composed of 
several counties, where they are most needed, to an extent to render 
the office of little practical value and at the same time to allow 
them in the separate districts where their services are really not 
much needed, to continue to serve for the time being in aU the 
courts, and to the full extent of their previous power. 

In considering the several sections referred to, together with the 
schedule, I have no difficulty in arriving at the conclusion that, for 
the time being, the office of associate judge is not and was not in- 
tended to be affected by the constitution. Its continuation as an 
office, which, as we have seen, consists of the powers and jurisdic- 
tion granted, was provided for by the twenty-sixth section of the 
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schedule, embracing all the right and power incadent und^ the old 
constitution, at lea^ until the present term expires. 

Whether after that time the judges learned in the law are to be the 
sole judges of these courts is not now a question before us ; before 
it can arise there will be ample time to give to it full consideration. 

What is now decided is this, and this only, that the associate 
judges of Clearfield county, now in commission, have not only the 
right, but tliere rests upon them a corresponding duty, to act as 
judges in the several courts of the county and to perform all the 
functions of their office as heretofore. 



Fint Judicial District 

Dietrict €onti of lll|ilaiel|il)ia. 

In re Obwig. 

1. Grofv mifooaduct on the part of an attorney acting in bit ofBcial capacity ii a wat- 
ficteat eauHC for ttrikiog him from the roll, alwoogh the penon whom he in- 
jares be not a client 
Jood faith, more than skill or intellect, ii essential to the profession of the law. 

Rule to show cause why Samuel H. Orwig should not be stricken 
from the role of attorneys. Opinion delivered January 10, 1874, hy 

Hare, P. J. — This is a rule granted at the instance of Morns 
Stroud to show cause why Samuel H. Orwig should not be stricken 
from the roll of attorneys in this court The testimony is long and 
complicated, *em bracing a period of several years. Without enter- 
ing into a minute detail of the facts it is enough to say that the 
respondent, Orwig, was the attorney at law and in fact of Leonard 
Benkert to collect a second mortgage of $22,100. The premises 
were sold by the sheriff and the petitioner, Stroud, became inter- 
ested in the completion of the sale and in having the title made to 
him as the purchaser. He gave Orwig a fee of $300, and soon 
afterwards a note for $2,900, which was discounted and the pro- 
ceeds paid to Orwig, who signed the following receipt: 

Received, Philadelphia, July 1, 1871, of Morris R Stroud, three 
thousand dollars, on account of purchase of Seventh Street Opera 
House, and agree to take a mortgage in favor of Mr. Leonard 
Benkert, at two years, for sixteen thousand dollars, the balance of 
purchase money. 

Signed, Samuel H. Orwig, 

$3,000. Attorney m fact for Leonard BenkerL 

The sale fell through in consequence of Orwi^'s wilful failure to 
produce a set of searches which were in his keeping as attorney for 
the mortgagee. It then became his duty to repay the proceeds of 
the note, or if he had any doubt on this point to hand the money 
over to Benkert, and leave him to adjust the question of right wita 
Stroud. Instead of taking either course he kept the money, and, as 
we must infer from the evidence and his silence, used it for his own 
purposes. His conduct in this re^rd is entirely without excuse, 
because Benkert, who had been in Europe, returned and made re* 
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peated demands for the money, personally and in concert with 
Stroud, which were all evaded or refused. Orwig did not then deny 
his liability, and on the contrary offered to give Stroud a mortgage 
for $3,200, in liauidation of the debt, which was declined. 

Orwig also obtained $625 from the owner of the mortgaged 
premises as a contribution to the sum of $1,250, which was to be 

Eaid by Benkert to avert a sale under the first mortgage, but with- 
eld the money; and Benkert's nephew, who was acting for his 
uncle, was obliged to raise the whole amount from other sources. 

After the lapse of two years Benkert and Stroud applied to this 
court for redress, and < an order was made that Orwig should pay 
Benkert the sum of $625, which he had received from the terre 
tenant, and also the $2,900, due to Stroud, with interest from August 
7, 1871; it being aereed between Stroud and Benkert, that the 
latter amount should be handed over forthwith to Stroud. Orwig 
did nothing towards complying with this order until September, 
1873, when he gave Benkert $3,525, and Benkert immediately re- 
turned $1,900 to Orwig with the understanding that Orwig should 
appear and act for him in any suit that might fa^ brought by Stroud 
to recover his proportion of the fiind. 

It results from this brief summary of the evidence, that Orwig 
did a manifest wrong to Stroud, and was also guilty of a gross 
breach of the professional obligation which he owed to Benkert. 
But it is contended on his behalf that he was not Stroud's attorney, 
and that as Benkert was ""content to take a part payment in satis- 
faction our jurisdiction is at an end, and we cannot punish the 
offence which he condoned. The premise on which this argument 
rests seems to be unfounded, and would not justify the conclusion 
if true. When interrogated under oath Orwig refused to admit that 
he had received a fee from Stroud, and persisted in his denial until 
confuted by the production of Stroud's check with his endorsement. 
It appears from Casselberry's deposition that the check was given 
to him on the faith of his undertaking ^^ to get the title through ; " 
and, although he now alleges that he was only retained to oppose 
the rule to set aside the sheriff's sale, we cannot regard his memory 
as trustworthy. The inquiry is not essential to the determination 
of the matter in hand. Gross misconduct on the part of an attorney 
acting in his official capacity is a sufficient cause for striking him 
from the roll, although the person whom he injures be not a client 
That such an offence was committed in this instance is clear to 
every member of the court. It is not the case of one who, having 
collected money in good faith, uses it for some pressing; need, in the 
delusive hope of being able to make the default ^ood in a few days 
or weeks. What the evidence discloses is a deliberate design con- 
ceived and executed with the art of an adept in intrigue. We are 
compelled to believe that the respondent obtained the note and had 
it discounted, not for the purpose of employing the money in the 
way contemplated by Stroud, or of handing it over to Benkert, but 
witti the design of converting it to his own use to the entire frustra- 
tion of the just expectations of both. 

If we leave Stroud out of view, and consider the respondent's 
\^Original EdiHan, p. 32.] 
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conduct solely in tlie aspect of his relation to Benkert, we shall be 
led to the same result. It is iniraateriul that Benkert settled the 
case and withdrew the accusation which he had made. In bringing 
such a charge against an attorney and substantiating it by evidence 
he imposed an obligation on the court which no change of purpose 
on his part could impair. The bar and the community became 
jMirties in interest, and entitled to require that justice should have 
Its course. The question is not one of meum and tuum; whether 
Stroud or Benkert shall have a few dollars more or less; it is, have 
we judicial knowledge that Samuel Orwig is wanting in good faith: 
which more than skill or intellect is essential to the profession of 
the law. As Uie eloauence and learning of the lawyer are the sword 
and buckler of his client, so his honesty should be the stnff. There 
can be no more melancholy spectacle than that which this case 
presents, of an attoniey using a perverted ingenuity to entangle the 
interests confided to his care. It would be a neglect of duty not to 
visit such an offence as it deserves. The court directs that the rule 
be made absolute, and that a certified copy of the rule be sent to 
the Court of Common Pleas, in view of the near future in which 
all the city courts will form co-ordinate branches of the same 
. tribunal. 

George L. Crawford^ Esq., for Morris R Stroud. 

Thos. A. Oummey and Datnd W. Sellers, Esqs., for Orwig. 



*Twenty'8ixth Jtulicial District 
Court of Common pieao, Colmnbia Cottntg. 

CONYNGHAM ScHOOL DISTRICT VS. ThE CoUNTY OF COLUMBIA. 

1. School districts are entitled, under the act of 8th May, 1854^ to the full amoant of 

a]I taxes collected on unseated lands, returned by tne collectors of the school tax 
to the commissioners of the countjr. No deducaon can be made on account of 
commission to the county treasurer. 

2. Settlements of treasurer's accounts by the county auditors allowing a special or 

other commission out of monejs collected for a school district are not binding 
upon the rliRtrict. School districts and other creditors of a county are not parties 
to such settlements, and therefore are not affected by them. 

3. Where a debt ayrainst a county for money bad and received is presently payable on 

demand, and the party entitled to receive the money neglects for more than six 

7 ears to make demand, and there was no reason for the delay, the statute of 
imitations is a bar to the recovery of such a debt. 

Case stated. Opinion delivered December 31, 1873, by 
Elwell, p. J.— The best exponents of the legislative mind are 
the words of the statute where thejr are free from ambiguity. Where 
they are not we must resort to legislation on kindred subjects, to the 
spirit of our institutions, and the habits of community, to ascertain 
the intent of the legislature: Dwarris on Statutes, 193-196; 1 Har-, 
ris, 166. 

Guided by this well-established canon of construction there is no 

difficulty in ascertaining the l^slative mind upon the subject in 

hand, to wit: the right of county commissioners to deduct fron) 

money collected for a school district on unseated lands such sum 

I* Original Edition, p. 33.] 
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as they may allow to the treasurer of the county as a commission. 
It is provided by the 34th section of the act of 8th May, 1854, Pur- 
don's Digest, 246, that, whenever a school tax assessed on unseated 
lands in any district shall not be voluntarily paid by the owner 
thereof, the collector shall certify the same to the proper county 
commissioners, who shall enforce the collection thereof, with the 
taxes assessed on unseated lands for county purposes ; and when 
so collected shall be paid to the district treasurer by orders drawn 
on the county treasury. 

The words of this statute are not only free from ambiguity, but 
ihey are also positive and mandatory. The whole tax is to be 
certified— the collection thereof is to be enforced, and when collected 
shall be paid over to the district 

The statute is of itself so clear and plain that it admits of no 
argument to prove its meaning. But by reference to legislation on 
kindred subjects we shall find, that in all cases where money is 
directed to he collected for a township or district by the county the 
amount so collected is to be '''paid, unless provision is expressly 
made for deducting the expense of collecting from the fund. 

The imposition and collection of taxes are wholly regulated by 
statutes. Taxes on unseated lands, not being a charge upon or col- 
lectable from the owner, but only by proceeding asainst the land 
itself, provision was early made in the history of the State for 
oollectmg taxes on such lands for county purposes. Township 
oflBcers had no means of collecting an unseated land tax, nor were 
they authorized to certify the amount levied for any purpose, until 
the passage of the act of 6th April, 1802-3, Smith's I^ws, 516. By 
that act supervisors were authorized to return to the county 
commissioners the road taxes laid by them on unseated lands. 
Whereupon the commissioners were required at once to draw an 
order for the amount of the tax, and the county treasurer was re« 

Juired to pay such order forthwith. By the act of 30th March, 
811 (still in force), the law was so far changed as to relieve the 
county from payment until the money was collected ; but the pro- 
vision was again repeated that the order should be drawn for the 
amount of the tax and paid when the money was collected : 5 Smith 
Laws, 251. 

The first act of assembly providing for a general system of educa- 
tion in this State was passed on the 13th June, 1836, Pamphlet 
Laws, 625. By the 7th section provision was maae for collecting 
taxes on unseated land for school purposes, and payment of the 
same to the proper district, in the same language employed in the 
act of 1854. This provision, however, only applied to accepting 
districts. As to non-accepting districts the county commissioners 
were required by the 16th section of the same act to collect from 
them an amount necessary to educate the poor gratis, providing, 
however, that the expense incurred Uiereby should be paid out of 
the fund levied on the district 

It is a maxim of the law that the naming of one thing excludes 
another. By expressly providing for the expenses of collecting the 

[:*Original Edition, p. 84.] 

Digitized by VjOOQiC 



32 School District v$, Columbia Go. 

taxes levied for a non-accepting district the idea of imposing them 
on accepting districts is clearly excluded. 

In every statute which requires the county treasurer to collect 
money for the commonwealth he is authorized to retain his com- 
mission out of the money collected. But in regard to county mat- 
ters he is required to receive all money due or accruing to the 
county — to pay out the same on orders drawn by the commipsioners, 
and to pay over to his successor all the money in his hands. For 
this service he is to receive a certain amount per cent, to be fixed 
by the commissioners arid auditors. Money collected from un- 
seated lands for school taxes is clearly "money accruing to the 
county." The commissioners are requested " to enforce their col- 
lection.'' They are to be paid out on orders drawn upon the county 
treasurer. They are paid into the treasury^ and diflfer from other 
funds only in this — that they must be applied to a special object: 
Potter County *vs. Osvayo Township^ 11 Wright, 163. It is clearly 
shown V>y Judge White, whoFC opinion in this case was affirmed 
by the Supreme Court, that the county must respond for the delin- 
quencies of the county treasurer in respect to taxes collected for 
townships. The bond of the treasurer is to the county. Townships 
and school districts have no security direct from the treasurer. 
They must look to the county or be without redress. It is unneces- 
sary to say more upon the subject of such taxes being county funds, 
as the point is expressly ruled in the case just cited. It follows that 
it is the business of the commissioners to draw orders for the full 
amount of claims againpt the county, and of the treasurer to pay 
them in full. In the seltlement of his accounts the commissioners 
must see to it that he is charged with all money received from what- 
ever source. If he fails tljus to account, or if the auditors allow him 
as commissions or otherwise more than he is entitled to, the county 
should appeal from the settlement; if it does not the county will be 
concluded as between it and the treasurer. Although all money 
received by the treasurer is considered as being in the county 
treasury, yet the accounts should be kept separately with the sev- 
eral school districts for the sake of convenience. 

The practice in the several surrounding counties in regard to un- 
seated land tax collected for townships and school districts is so 
variant that it affords no aid in giving construction to the act of 
1854. 

In Northumberland county, as I am informed fVom an official 
source, " all money collected by the treasurer on unseated lands 
remains in the hands of the treasurer, and he pays it out to the 
president of the school boards. This fund does not go into the 
county fund, as the treasurer is responsible to the different boards 
as if it were his own fund and retains 2i per cent, as his fee, taking 
a receipt for the full amount." 

In Luzerne county, as I am informed by the clerk to the com- 
missioners, *' the commissioners do not draw orders on the treasurer 
for school, road or poor taxes collected on unseated lands. The 
proper person as school or township treasurer receipts to the county 
treasurer for the amount less five per cent, of such tax collected." 
l*Originai Edition^ p. 85.] 
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In Lyooming county a Bimilar practice prevails. No orders are 
drawn by the commissioners for road or school money. The treas- 
urer deducts five per cent and pays the balance to the district or 
township treasurer. 

In Columbia county the treasurer is charged with the money re- 
ceived less eight per cent, and pays out that which is charged 
against him on orders drawn by the commissioners. 

In Schuylkill county the clerk states, '' the commissioners draw 
their order in favor of the proper school district for the whole 
amount of the tax paid into the treasury (for that district), as the 
law requires. He gets his per cent on all money received by 
him and paid out during the year." From these statements, coming 
firom counties having a large amount of unseated land tax to dis- 
burse, it will b^ seen that there is scarcely any '''uniformity in the 
practice of the several o£5ces, nor in the amount improperly with- 
neld from the school district By following a practice adopted by 
some interested officer of former years instead of taking the plain 
words of the statutes for a guide, errors are often perpetuated and 
come to be considered as law. But practice which is in the very 
hce of a statute cannot be allowed to annul the law. The practice 
which is regulated by what ^^ the law requires " is the only one 
which can affect the rights of parties having claims against a county. 

The proper and only correct mode of proceeding is to charge the 
treasurer with all the money received by him, and give him credit 
for county orders returned and the commission allowed. 

In this manner the treasurer obtains credit for all he is entitled 
to, and his commission is not taken from the amount which the 
law declares shall be paid over to school districts for the meritori- 
ous puroose for which it was allowed to be collected. And I may 
here ada, that in the absence of a law authorizing it, the commis- 
sioners have no more right to deduct for services of the treasurer 
than they would have to charge for services of their clerk in fur- 
nishing to the school district a copy of the last adjusted assess- 
ments. It is a duty enjoined by law, and is compensated for out 
of the county treasury. But if the law allowed payment of the 
treasurer's commission to be made specially out of the fund col- 
lected for the school district, it is dimcult to understand why it 
should be much larger than that paid for like services in collecting 
taxes for county purposes proper. 

It appears by tne case stated that annual settlements have been 
made b^ the county auditors with the treasurers who have with- 
held their commissions from the fund collected for the school dis- 
trict, in which settlements they are charged only with the balance 
of the money after such deduction, and that for such balance orders 
have been drawn by the commissioners, upon which the money has 
been paid. These settlements not having been appealed from, the 
counsel for the county contends that they are conclusive upon the 
school district, and bar a recovery in an action of law. 

In my judgment this cannot avail as a defence, for the simple 
reason that the school district was no party to the settlements: 
Akom vs. Oomnumwealthf 16 P. F. Smith, 172. The county auditors 
« [♦ Original Edition, p. 86.] 
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constitute a special tribunal of limited jurisdiction. They are au- 
thorized to settle the accounts between the sheriff, coroner, treasurer 
and commissioners and the county ; but not between the county 
and its creditors. From their adjudications, no appeal can be taken, 
except by the county or the officer. No other party has occasion 
to appeal, because no other party is bound by their judgment 

In this case no notice of tne settlements was given to the school 
district, and for that reason, if there were no other, they are of no 
force or effect : Wihan vs. (Xarion County, 2 Barr, 17 ; ^lackmore vs. 
AllMheny County, 1 P. F. Smith, 160. 

'*'The remaining question submitted is, whether the statute of lim- 
itations is a bar to the recovery of money received by the county 
more than six years before suit brought The county received the 
taxes belonging to the school district in each of the aven years 1860 to 
1872 inclusive, and paid to the district in each year by orders drawn 
on the treasurer, the amount received, less eight per cent This 
suit was brought in November, 1872, more than twelve years after 
the first money was received, and more than six years after the 
receipt in 1866. A special demand was made for the amount of 
the commission in July, 1872. 

It is evident from the facts stated, that the ofiicerB of the school 
district knew the amount of their transcripts, and that the money 
had been collected thereon, as they obtained orders from the com- 
missioners in every instance shortly after the money was collected, 
less the commission. 

Counties, like persons, are subject to the statute of limitations. 
The maxim that time does not run against or bar the sovereign 
• does not apply to them : Olover vs. fFifeon, 6 Barr, 290 : Evans vs. 
Erie City, 16 P. F. Smith, 228. If they may be barred by the stat- 
ute, they may plead it as a defence. 

The claim ot the plaintiff here is not, as argued by counsel, based 
upon an implied contract, arising remotely out of the compact of 
government It is simply a demand for money had and received 
lor the recovery of which assumpsit would lie upon an implied 
promise to pay on demand. It is contended that if this be so, the 
statute did not begin to run until after demand, inasmuch as no 
action could be sustained before that against the county. This is 
unquestionably correct, so far as regards the necessity for a demand 
before suit brought But it does not follow that if a party making 
a claim is guilty of great delay, that he can postpone at will the 
operation of the statute. Even where the parties sustain the rela- 
tion of attorney and client, or agent and principal, delay will bring 
the party who ou^ht to have demanded an account or settlement, 
within the operation of the statute. " Though in many instances 
a demand may be necessary before suit brought, yet the want of it 
when it is the party's own neglect, will not stop the running of the 
statute : " Alexander vs. Lackey, 9 Barr, 120 ; Campbell vs. Boggs, 12 
Wright; Pittsburg & Oo^m. R. R. Co. vs. Byers, 8 Casey, 22; Rhines 
vs. EvanA, 16 P. F. Smith, 192; Whdhan vs. Penna. & N. Y, Canal 
and R. R, Co., 6 Legal Gaeette, 78. 

This case is within the principle of these decisions so far as re- 
l*Ori^inal Edition, p. 87.] 
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gards the claim for money received by the county more than six 
years before suit brought For the several sums unpaid, received 
since 1866, the plaintiff is entitled to judgment 

Judgment for the plaintiff for the sum of two hundred and fifty- 
nine dollars and thirty cents. 

8. Knorr and A. C. Smithy Esqs., for plaintiff. 

/. 6. Freeze and R. F. Olarkj Esqs., for defendant 



^Second Judicial District 

Court of Comnion peoo, Camooter QToimts. 

Brown ve. Hambbiqht. 

Proceedings in an aetion before a Justice of the peaoe will be set aside when it ap- 
pears there had been a continnanoe without dav. and afterwards the Justice pro- 
ceeded to hear and pass Judgment in the cause witliont notice to the defendant 

Certiorari. Opinion delivered January 17, 1874, by 
Livingston, P. J. — In this case, the proceedings returned by the 
justice show that a summons was issued bv Samuel Evans, Esc}., 
Co constable McGinnis, at the instance of Jos. Brown, Jr., by his 
next friend Jos. Brown, Sr., against Eml. L. Hambright, on April 
18, 1873, which was served April 18, and returnable on April 26, 1878. 
That on April 26, 1873. the parties met, and the cause was con- 
tinued by consent until May 3, 1873, then it was again continued 
Jt>ut not by consent, for an unusual length of time), from May 3, to 
une 7, 18y3, and notice on May 30, 1873, sent to defendant, through 
the mails of the time of hearing. That on June 7, 1873, plaintiff 
appeared. Defendant did not appear. Plaintiff was sworn and 
after hearing him the justice gave judgment in his favor, and against 
the defendant, for $26, and costs of suit. On this judgment, the 
juAice issued execution July 3, 1873, and on July, 1873, the execu- 
tion was superseded by the certiorari. 

The testimony presented by the defendant on the argument 
Bhows, that he resides at Mountville (the residence of the justice 
beinff in Columbia) ; that, at the time originally fixed for the hear- 
ing, ne attended at the office of the justice, and the plaintiff did 
not appear; defendant was then informed oy the justice that the 
hearing was continued at plaintiff's request for one week; that at 
the second time set for the hearing, plaintiff was in Philadelphia and 
telegraphed to the justice that it would be impossible for him to 
attend. ^ That afterwards, the next week, the defendant went to 
(Columbia and saw the justice, who informed him that there was no 
time fixed for a hearing, but that he would see plaintiff, and would 
then notify defendant of the time appointed for hearing the case, 
and this was the last he heard of the suit, until the execution was 
served upon him, never having received notice of the last time fixed 
for hearing the case, by mail or otherwise. 

The cause was adjourned on May 3, 1873, without day, because 

of the failure of plaintiff to attend. The magistrate afterwards fixed 

June 7, 1878, as the time for hearing, a period of thirty-five days 

from the time of adjournment, and then, without having any notice 
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served on defendant and proof of such service made before him, 
proceeded to hear and determine the case, in his absence, giving 
judgment as above stated. 

*This, we think, he had no authority of law for doing. After he 
had adjourned or continued the cause without day he had no more 
authonty to proceed further with it, to hear or pass judgment on it, 
without having notice served on defendant and proof of such service 
made before him, than he would have had to proceed to hear it and 
pass judgment without having a summons served upon defendant 
in the first instance and proof thereof made before him ; his judg- 
ment in either case would be void. 

If this were not so parties would be deprived of the opportunity 
and right of appeal. So carefully has the law and the court guarded 
the rights of parties in this respect that if, after the hearing of a 
cause, in presence of both parties, the justice holds the matter under 
advisement, without designating a day upon which he will enter 
judgment, he is bound to notify the defendant when he does enter 
the judgment, and he can issue no execution which will not be set 
aside, nor will the twenty days allowed for appeals commence to 
run in such case until defendant has had such notice. And this is 
a rule of authority and reason ; a different practice would place a 
defendant at the mercy of the justice and enable the latter, by 
entering a iudgment, as in this case, privately and without notice 
to depnve him of the right and privil^e of making a defence as 
well as of his appeal 

The proceedings are therefore reversed and set aside. 

BoaenmiUeTj Esq., for plaintiff. 

A. KavffmaUj £^., for defendant 



First Judicial DistrieL 
SDiBtrict Coitrt of |li)Ua&el)ii)ia. 
Dyeb vs. The People's Bank. 

A ereditcv who denies in his finswer a married woman's title to real estate and aHe^^ 
that the property belongs to her husband, will not be enjoined from lerying on it 
and selling it as the husband's property. Under such circumstances a court of 
equity will not investigate the title but leave the parties to contest it at law. 

In equity. Motion for a preliminary injunction. Opinion de- 
livered January 17, 1874, by 

Thayer, J. — The plaintiff is a married woman, and it appears l>y 
tlie bill and affidavits filed that the defendants, having recovere<l a 
judgment against her husband, have issued a fi, fa. against him 
under which there has been a levy and condemnation of a lot of 
ground which is allied to be the sole and separate estate of the 
wife, and the defendants are about to have the same sold upon exe- 
cution by the sheriff. She therefore seeks to enjoin the defendants 
from so doing. The bill sets forth very minutely the manner in 
which the plaintiff's title was derived and the payment of a *por- 
tion of the purchase money by the plaintiff out of her separate es- 
tate. The answer, while it does not explicitly deny all the material 
I* Original EditioUy pp. 39 and 40.] 
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allegations of the bill, nevertheless denies the fact of the wife^ 
ownership, controverts her title, and alleges that the real ownership 
is in the husband. It charges that the property in question was 
conveyed to the plaintiff by Joseph Shantz about six weeks after a 
conveyance had been made to him by the husband of the plaintiff. 
That at the time of the conveyance the husband was insolvent and 
tliat the property is worth much more than the plaintiff alleges she 
paid for it 

The plaintiff relies on Hunier's Appeal (4 Wriffht, 194). But it 
is to be deserved that the circumstances under which Hunter^s Ap-^ 
peal was decided were peculiar. In that case there was no denial 
of the wife's title and ownership. The defence was rested solely 
upon the ground that the iniunctioa ought not to be awarded be- 
cause ihe plaintiff had an adequate remedy at law by defending her 
title in an action of ejectment, to which the sheriff's vendee must 
be put in order to assert his riffht to the possession. The present 
case is quite different Here the wife's title is peremptorily denied, 
lacts averred which, to say the least, brin^ its validity in question 
and throw upon her the burthen of establishing by competent evi- 
dence that it was &irly and honestly acquired by her own separate 
means. Such an inquiry, by the practice of the courts of this 
State from the foundation of the commonwealth, has always been 
conducted through the instrumentality of an action at law and the 
verdict of a iury. Where her title is denied a married woman can« 
not prevent her husband's creditor from contesting her title in the 
usual manner or withdraw the decision of the facts from a jury by 
means of the summary process of a court of equity. If anybody 
has supposed ihRtHunter^s Appeal is an authority for awarding an 
injunction, except in cases where the wife's ownership is not denied, 
he must correct his judgment by Winches Appeal (11 P. P. Smith. 
424), where the limits of the former decision are strictly defined ana 
the wife is remitted to the old remedy in all cases in which her title 
is challenged by her husband's creditor. 

aUaa W. PeUU, Esq., for the motion. 

Charles QUpin^ Esq., contra. 



*aee(mdJii4JicialDi^l^ 
Court of Common yieoo, Catuooter ComitB. 
A. D. Hummer vs. Ephrata School District. 

Whea a defcetive reoo^Uanee has been entered on an appeal by a treasnrer of a 
■ohool district, the proper ooarte ii to call upon the appellant by rale to perfect hli 
bail within a specified time. 

Rule granted to show cause why the appeal should not be stricken 



off. Rule to show cause why plaintiff snould not be permitted t5 
perfect his recognizance by adoing another surety. Opinion delit^ 
ifed January 17, 1874, by 

' LiviKQBTON, P. J. — ^The report of the township auditors in the 

lease before us appears to have been left with the town derk of 

[*Orvtnai EdMm^p. 41.] 



Digitized by 



Google 



Hummer v$. School Disraicrr. 



Ephrata township on August 4, 1873. On August 22, 1873, A. D. 
Hummer, treasurer of Ephrata township school board, entered his 
appeal therefrom in the prothonotary's ofiQce at Lancaster, and at 
the same time entered into and filed a recognizance with one surety, 
in the sum of one thousand dollars, being more than double the 
amount In controversy, conditioned to prosecute his appeal with 
efiect and to pay the costs and such sum of mone^ as he shall ap- 
pear, by the verdict of a jury, to be indebted to said school district, 
etc, and so far as the responsibility of the parties bound to per- 
form the condition of the recognizance is concerned there seems to 
be no question. But the recognizance is deficient in this that it 
contains the name of but one surety, whereas the act of assembly 
under which the appeal is taken requires two sufficient sureties. 
The only real cause of complaint being a defective recognizance, the 
question presented is, shall the appeal be stricken ofi* or shall leave 
be granted to perfect it ? Reasoning by analogy, we are of opinion 
the latter course should be pursued. 

In cases of defective recognizances, given on appeals from justices 
of the peace, aldermen and arbitrators, the Supreme Court, com- 
mencing with Means vs. Tront^ in 1827, and continuing up to the 
present time, sav " That if the recognizance given on appeal from 
the award of arbitratons or a justice of the peace be defective, the 
party should be called on by a rule to perfect his bail within a 
given ]>eriod, or, in default thereof, to have his appeal dismissed," 
the court ought not to quash the appeal in the first instance. 

In Means vs. Trout, 16 S. & R. 349, Gibson, C. J., says: "The 
recognizance is undoubtedly bad, but the question is whether the 
appellee has pursued the proper course? Great hardship has, I 
fear, been suflered in consequence of the strictness with which these 
matters have been considered in this court. When bail has been 
defectively given within the *period prescribed, there can be neither 
injustice nor hardship in sufiering the appellant to perfect it as soon 
as the defect is discovered ; such a practice would be in analogy to 
bail at common law. On the other hand, if a defect in the recog- 
nizance were irreparable, the appeal would be lost and a great con- 
stitutional right frustrated ; such a mischief would be intolerable, 
etc. The proper course, therefore, will be to call upon the appel- 
lant by a rule to perfect his bail within a specified time ; or, in de- 
fault thereof, to have his appeal quashed.'^ Ibid, Noble^far use of 
Wray^ vs. Houek, peLse 421. 

In The Burgess, <fcc., of Huntingdon vs. Jackson & Qarh, 2 Penna. 
Rep. 431, decided in 1831, Rogers, J., says : " The proper course for 
the appellee, as was decided in Means vs. 7Vou<, was to call upon the 
appellant to perfect his bail in a specified period, or, in default, to 
have his appeal quashed." 

In Bream vs. Spongier, 1 W. & S. 878, defective recognizance on 
appeal, decided in 1841, the court say : " This is a case of clear mis*- 
take by the justice, as well as the appellant, and the latter ought to 
have been sufiered to perfect his bail, on the principle of Means vs. 
TrouL It does not appear that the appellee was too late with his 
motion to quash, an aidjourned court being part of the term. But 
\^Origmal EdxHon, p. 42.] 
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it is clear it ooght not to have been granted." The order to quash 
was reversed^ and the appeal reinstated. The same principle is also 
folly recognized in WeCdner vs. MtiUhews^ 1 Jones, 336, decided in 
1849, and m Oarr vs. McGovern, 16 P. P. Smith, 467, decided in 1870. 

We therefore discharge the rule to show cause why the appeal 
should not be stricken off, and make absolute the rule to show cause 
why the appellant should not be permitted to perfect his recogni- 
zance, by aading another surety, and we do order and direct that 
the recognizance be so perfected within fifteen days from this date. 

S. H. jReynolds^ Esq., lor plaintiff. 

N. EUmaker, Esq., tor deiendant 

0iqiraiie Cottrt of llnmssltiimia. 
Shisler vs. Keavy. 

1. Where there is an agreement to refer to arbitrators in an action pending, consent 

to make it a rule of court will be implied. 

2. After the ezecutiou of the submission u is beyond the control of either party and 

canuot be revoked. 

Error to the District Court of Philadelphia. Opinion delivered 
January 18, 1874, by 

Mercur, J. — The parties, by writing filed March 7, 1871, agreed 
to refer all matters in controversy, in a pending suit, to three 
persons named, under the act of 16th June, 1836. They further 
agreed, that the submission should be made a rule of court, and 
that each party should be bound '''and concluded by the award of 
referees, or of a majority of them, " without the right to appeal, file 
exception, or take out writ of error." It is claimed, however, that 
the award is invalid by reason of the omission to file the affidavit 
directed by the second section of said act It is true, it was said in 
IValCs Administrators vs. Fife, 1 Wright, 394, that the agreement Mid 
submission are not entitled as a matter of right to be entered on the 
docket by the prothonotary without the affidavit. But neither this 
section nor the decision referred to applies to a submission and rule 
in a pending suit If either did so apply, the filing of the affidavit 
might be waived by the parties. Their subsequent written agree- 
ment, filed June 20, 1871, whereby they agreed that another person 
named be substituted as an arbitrator in the place of one of the 
former, who had declined to serve, was such a waiver that the 
absence of an affidavit cannot now be successfully interposed. Be* 
sides, when the submission is in a pending action it is unnecessary 
to expressly stipulate that it be made a rule of court: MeAdavuf 
Executors vs. Stillwellj 1 Harris, 90 ; Buckman vs. Davis, 4 Casey, 211 ; 
Quay vs. WestcoU, 10 P. F. Smith, 168 ; Sumury vs. Hiestand, 15 P. 
F. Smith, 309. Where there is an agreement to refer in an action 
pending, consent to make it a rule of court will be implied : Painter 
vs. Kieter, 9 P. F. Smith, 331. 

The other ground urged against the validity of the award is the 
revocation of the .submission. The record shows that upon the 
tame day on which the award was made and signed the nlaintifi' in 
cnoT filed a " withdrawal from rule of arbivration." Which was 
first in point of time the record does not show. That the with- 
l*Originai Edition, p. 4a] 
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drawal preceded the making of the award, the plaintiff in error 
sought to eBtablbh extrinsic to the record. It is the province of 
the court lielow to take cognizance of and correct the errors not 
shown by the record of the. arbitrators, just as it would remedy 
those committed by a jury, on a motion for a new trial, and its de- 
cisions cannot be reviewed unless there be errors of law apparent 
upon the record itself: Kline vs. OuthrUy 2 P. R. 495; Scmds vs. 
RitUhoxise^ 3 Barr, 457 ; Rogers et al. vs. Flayford^ 2 Jones, 181 ; Bue}> 
man vs. D<wi8, 4 Casev, 211. The depositions or other evidence are 
no part of the record, and although they may be sent up with the 
record, should not be considered in this court: Bromiwg vs. 
McManuSy 1 Wh. 177 ; Rogers vs. Playford, supra; Brown vs. School 
Directors^ 6 Harris, 78 ; Dodds vs. Dodos, 9 Barr, 315. An the reasons 
jriven by the court for dismissing the exceptions constitute no part 
of the record, the opinion which was thereupon filed cannot be 
considered. The parties agreed not** to appeal, file exception, or 
take out writ of error." It was said, in nogers et al. vs. riayford^ 
supra, there is no paramount reason of public policv forbidding an 
agreement that their decisions should be beyond the reach of 
furUier inquiry or revision. Hence it was held if an agreement to 
submit a case to arbitration provide that the award shall be final 
and conclusive, and that neither party shall '''have a right to appeal 
or file exceptions to it, the parties are concluded by their agreement 
and have withdrawn from the court its power to rectify a mistake 
of fact on the part of the referees, on exceptions filed to their award : 
McQihan vs. Reamy, 9 Casey, 536, and cases there cited. 

While the general power to revoke a submission is well settled, 
yet after its execution it is beyond the dominion of either party, 
when the submission has assumed the form of a contract U|>on a 
sufficient consideration. Hence, a submission to a final reference in* 
consideration of a discontinuance of proceedings in chancery for an ac- 
count, was held to be irrevocable : iicOheehen vs. Lhtffidd, 5 Harr, 497. 

The rec4>rd shows that the hearing before the referees after they 
had met was twice adjourned upon the application of the plaintiff 
in error, before he attempted to revoke the submission. His alleged 
notice of revocation was given to one only of the referees. It was 
expressly ruled in Dickinson vs. Rorke, 6 Casey, 390, that when a 
submission is in writing, it cannot be revoked, except by a written 
instrument given to the arbitrators, or a majority of them. 

The court below having dismissed the exceptions and entered 
judgment upon the award, we discover no such error as to require 
us to disturb it: Buekman vs. DaviSj suprcL Judgment affirmed. 

A. Thompson, Esq., for plaintiff. 

W. L. Hirity Esq., for defendant. 

Western DtstrtcL 

Qnvttmt Cottrt of lleiiiwsliHiiiia. 

McOuiNESs vs. The Commonwealth. 

1. It 18 safficient fbr a inry to find the party to be an habitoal dnwkaid t the legal 

cnnfHH]uetiees flow from that fact. 

2. The inqaiaition ftaada ontil orerthrown by the erldenee of tha traTanar. 

l*Original Bkiitian, p. 44.] 
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Error to the Court of Common Pleas of Allegheny County. 
Opinion delivered January 6, 1874, by 

Agnew, J. — Issues of fact, whether' by way of traverse or a feigned 
issue, when trie<l before a jury according to the course of the com- 
mon law, have always been deemed the subjects of a writ of error. 
The trial is conducted, and bills of exception taken to the evidence 
or the charge as in other trials before a jury. Hence when the 
legislature provided a writ of error in the case of feigned issues 
from the Orphans' Court, it declared that the writ should lie in the 
same manner as in cases where feigned issues are directed by a 
Court of Common Pleas : act 10th April, 1848, 1 Bright. Dig. 603, pL 
5. Issues of fact in cases of distribution were also made subject to 
a writ of error : 1 Bright. Dig. 656, pi. 107. *To put an end to all 
doubt on the subject of feigned issues, the act of 12th February, 
1869, P. L. p. 3, extended the writ of error to all cases of feigned 
issue where exceptions have been or shall be taken to the rulings or 
charge of the court: 1 Bright Dig. 604, pi. 9. The traverse of the 
inquisition of lunacy or habitual drunkenness, is by the act of 13th 
June, 1836, § 12, assimilated to cases of traverse upon untrue inqui- 
sitions of office found : 2 Bright. Dig. 982, pi. 16. Such traverses 
are common law proceedings, and among them is enumerated the 
inquisition of idiocy a noHvitcUe: 3 Black. Com. 258. The traverse 
of the lunatic or habitual drunkard under the act of 1836 being of 
like nature, the writ of error lies to the ruling or charge of the 
court; and the motion to quash is therefore denied. 

The fourth and fifteenth assignments of error raise the question 
as to the mode of proceeding upon the trial of the traverse. The 
commonwealth gave in evidence the inquisition and finding of the 
jur^, that John McGuiness, the traverser, was an habitual drunkard, 
which were objected to and received under exception, and then 
rested. The traverser ^ve evidence to disprove the finding of 
habitual drunkenness. The commonwealth then offered to rebut 
by evidence in support of the finding, to which it was objected that 
such evidence was m chief, and ought to have been given before the 
traverser began his evidence. But the mode of proceeding was 
clearly right. The finding of the inquisition stands until it is set 
aside or disproved, and it may be unnecessary for the commonwealth 
to give any evidence. This efifect of the finding is prima faciei ac- 
coraing to many decisions, throwing the burthen of disproof on the 
lunatic or habitual drunkard : Hutchinson vs. Sandt^ 4 Kawle, 234 ; 
WUUs vs. WUliH, 2 Jones, 159 ; Oangwere's Estaie, 2 Harris, 417 ; Klohs 
V8. KIchs. 11 P. P. Smith, 1M5. In Ludwig vs. Oomnumwealthy 6 Har- 
ris, 175, Justice Rogers said of the finding by the inquest, '* his in- 
capacity, in that event, is a conclusion of law, it is not necessary to 
say it is presumptio juris de ure^ but, at least it throws the burthen of 
capacity on the traverser." 

The case of Rogers vs. Walker^ 6 Barr, 871, really decides the point 
before us, for there it was contended that after the defendant's proofs 
were given in rebuttal, the finding was to be laid out of the case, 
but Gibson, C. J., denied this, saying that, '^ like a leml presumption 
an inquisition continues to operate till overpowerra, and standing 
\!^ Original Edition, p. 45.] 
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aj9 fall proof till then, it necessarily remains before the jury, till tlie 
question of sanity has been decided by them. It consequently 
stands as a particular in the proofn. See also the remarks of 
Thompson, C. J., in Leeky vs. Qmyngham, 6 P. F. Smith, 373. The 
effect of the finding, even when a traverse is put in, is to place the 
care and custody of the estate of the lunatic or habitual arunkard 
in the hands of the court: section 13, act 13th June, 1836, 2 Bright 
Dig. 982, pi. 16. Indeed, even before the return of the incj^uisition^ 
but after a finding of lunacy, it has been held that a receiver may 
be appointed : *Kenton^8 Case^ 5 Binney, 613. It follows, therefore, 
that the commonwealth might, in the first instance, rely on the 
finding, and afterwards in answer to the evidence of the traverser, 
have the right to go into full proof of his habitual drunkenness. 
According to Sir Wm. Blackstone, the traverser, in the case of an 
inquisition of office found, must be considered the plaintiff, and 
must, therefore, make out his own title, as well as impeach that of 
the crown : 3 Com. 260. 

It is unnecessary to say anything as to other assignments of 
error, except that under the act 13th June, 1836, it is sufficient to 
find the person an habitual drunkard. The legal consequences 
flow from that fact, and not from any supposed or actual capacity 
of the habitual drunkard to manage his ousiness well. When the 
habit of drunkenness is found, the law itself establishes the inca- 
pacity. It is, therefore, not the province of the jury, upon a traverse 
of the inquisition, to determine the extent of the traverser's ability 
to transact his business. They decide, only, the habit of drunken- 
ness: Ludvnek vs. OommonweaUh, 6 Harris, 173; Sill vs. McKnight^ 7 
W. & S. 244. 

Judgment affirmed. 



Firdi Judidal DistricL 
Contt of iSinatUt QtMiotm, |li)il(t&el)ii)ia. 

Commonwealth va, Magee. 

1. a Jndge nay, where the evidenee is unoontradicted, teU the Jury that it U their. 

duty to convict. 

2. Oommonvfealth vs. Keenan^ 30 Legal InteUigencer, 417, followed. 

Motion for a new trial and in arrest of judgment Opinion de- 
livered December 6, 1873, by 

Peirce, J. — This motion is made on two grounds : — 

1. For errors in permitting the commonwealth to stand aside 
jurors without showing cause of challenge until the panel had 
been called. 

2. For misdirection of the judge in his charge to the jury. 

The first question has been disposed of in the opinion ot Allison, 
P. J., delivered this day in the case of the Oommofaoealth vs. Keenan^ 
Legal Intelligencer, volume 30, page 416, for selling liquor without 
a license, affirming the right of the commonwealth in cases of mis- 
demeanor tostand aside jurors, as had previously been affirmed ia 
cases of felony in Oommonwealth vs. Morrow^ 3 Brewster, 402. 
[* Onginal Edition, p. 46.] 
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The evidence against the defendant was clear and explicit by two 
witnesses, who testified to having bought and drunk liquors at the 
defendant's place within this year; one said he thought it was in 
the month of April ; the other said, " one time was in April, I re^ 
member.*' 

"^The defendant offered no testimony. There was nothing in the 
matter of the witnesses to call in question their veracitv, or in the 
slightest degree to impugn their evidence. The counsel for the de* 
fence did not in any manner question the truth of their evidence, 
but confined his address to the jury to an attack upon the law ana 
the motives of the prosecutors. 

Were the jury, under these circumstances, at liberty to disregard 
their oaths and acquit the defendant? They had l>een solemnly 
sworn to try the case according to the evidence, and a r^ard to 
their oaths would lead them but to one conclusion, the guilt of the 
defendant. After carefully stating the evidence to them, I told 
them that I had no hesitation in saying that it was their duty to 
convict the defendant. The counsel for the commonwealth states 
the charge to have been ** The judge declared that he had no hesi- 



tation in saying, that under the evidence, it was the duty of the 

i'ury to render a verdict of guilty under the bill of indictment." 
(ut no matter which form of expression was used, it was the evi- 



dence to which I had just called their attention that indicated their 
duty, and in view of which the remark was made. 

I perceive no error in this. It was not a direction to the jury to 
convict the defendant. It was simply pointing them to their dut^. 
Jurors are bound to observe their oaths of office, whether it will 
work a conviction or acquittal of defendant, and they are not at 
liberty to disregard uncontradicted and unquestioned testimony at 
their mere will and pleasure. Where, however, the testimony is 
contradicted by testimony on the other side, or a witness is im- 
peached in his general character, or by the improbability of bis 
story, or his demeanor, it would be an unquestionable error in a 
judge to assume that the facts testified to by him had been proved. 

In DeUmy vs. Robmson^ 2 Wharton, 507, Chief-Justice Gibson says : 
** It will not be pretended that a jury may find capriciously and 
without the semblance of evidence, or that the couit may not set 
aside their verdict for palpable error of fact; and if it may subse- 
quently unravel all they have done, why may it not indicate the 

way to a wholesome conclusion in the first instance Without 

this process of judicial review causes would frequently be deter- 
mine, not according to theirjustice, but according to the compara- 
tive talents of the counsel. To hold the scales of justice even, a 
judge mav fairly analyze the evidence, present the question of fact 
resulting from it, and express his opinion of its weight, leaving the 
jury, however, at full and active liberty to decide for themselves. 
The judge who does no more than this, transcends not the limits of 
his duty." This was said in a case in which there was a confiict of 
testimony. 

It is the duty of the court when it is decidedly of opinion that 
the evidence given by the plaintiff, supposing it to be aU true, does 
{!^ Original EdiHan, p. 47.] 
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not tend to prove such facts as will in law entitle him to recover, to 
tell the jury *80. And if the jury were, after such direction from 
the court, to find a verdict for the plaintiff, it would be the duty of 
the court to set it aside and grant a new trial : Mataon vs. Ffy, 1 
Watts, 435, Kennedy, J. 

To submit a fact destitute of evidence, as one that may neverthe- 
less be found, is an encouragement to err, which cannot be too 
closely observed or unsparingly corrected: Slooppe vs. LatshaWy 2 
Watts, 267, Gibson, C. J. 

It is an error in the court to submit a fact to the jury of which 
there is no proof: Miller vs. Oresaon, 5 W. & 8. 284. 

When the evidence on a question is all one way the court is justi- 
fied in not transmitting the question as one of fact to the jury. 
United States vs. 1 Still, 5 Blatch. C. C. 403. ISee also Davis vs. Handy^ 
6 B. & C. 154, in which Abbot, J., says: " Where a witness is unim- 
peached in his general character, and uncontradicted by testimony 
upon the other side, and there is no want of probability in the facts 
wnich he relates, I think a judge is not bound to leave his credit to 
the jury, but to consider the mcts he states as proved, and to act 
upon them accordingly." 

To warrant an unqualified direction to the jury in favor of one 
party or the other, the evidence must either be undisputed, or the 
preponderance so decided that a verdict against it would be set 
aside and a new trial granted. 

The rule with regard to the positive instruction of the court to 
find facts, admits of the qualification that where the verdict is in 
strict accordance with the weight of evidence, and justice has con- 
sequently been done, a new trial will not be granted, though the 
direction be positive. Graham and Waterman on New Trials, 761. 

There are occasions when it becomes the solemn duty of a judge, 
in maintenance of the law and furtherance of public justice, to ex- 
press his o{)inion clearly and unmistakably upon the facts sub- 
mitted in evidence. And this was on 3 of these occasions. The law 
under which the defendant was prosecuted has been openly derided 
and defied. Bad men have conspired to defeat it They openly 
Violate it, and perjured witnesses, and juries disregardful of their 
oaths, have given impunity to the transgressors. And all this has 
occurred in the very tribunals of justice seeking to administer the 
law and in the course of its administration. A jud^e who would 
hesitate, under these circumstances, to instruct a jury m their duty, 
would seem to me to be unworthy of the trust reposed in him. 

No objection was made to the charge by the counsel for the de- 
fendant at the time it was given, and the jury, after deliberate con- 
sideration, rendered a verdict of guilty, 'the motion for a new trial 
is refused. 

Magee was sentenced to undergo an imprisonment in the counly 
prison for six months, and to pay a fine oi fifty dollars and costs of 
prosecution. 

Lewis D. Vail and Oeo. J), Stroudy Esqs., for commonwealth. 

Joi. A. Bonham and James A. Heverin^ Esqs., for defendant 

[^ Original EdUian, p. 48.] 
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*T\Detity'fir8t Judicial DistrieL 

dtmtt of Common flleaOt 0(l|tisikiU tfottnto* 

Auditors of Schuylkill Co. vs. Commissioners. 

1. Coantjr auditora «re clothed with extentive powen, to enable them to correctly audit, 

adjust, and settle the accounts of the several officers subject to their superyision. 

2. When the report of the county auditors has been filed in the proper office, it is 

final and oondosiye, and the auditors have no further power oyer it. 

3. Appeal fh>ni the account of the auditors as filed, is the only way in which the ac- 

tion of the court can be invoked. 

Opinion of the court delivered February 9, 1874, by 

Pershing, P. J. — ^This is a controversy between the connty 
auditors and county commissioners, and the facts which give rise 
to it are as follows: The auditors met in pursuance of law, in 
January last, and proceeded to audita adjust, and settle the accounts 
of the county treasurer and county commissioners. Their report 
was filed in the prothonotary's office, and bears this endorsement : 
" Auditor's Report, Schuylkill Co., Penna., 1873, filed January 21, 
1874. Greorge A. Herring, treas." What accounts were embraced 
in the report appears from the certificate of the auditors at its con- 
clusion. They say : " We, the undersigned, auditors for the county 
of Schuylkill, respectfully report, that we have audited, adjusted, 
and settled the accounts of the commissioners and treasurer of said 
county, and present the foregoing statement as the result of our in- 
vestigations. ... In conclusion, we would say that we have had 
presented to our inspection bills for all orders drawn by the com- 
missioners^ except for two, which are fifty dollars each, drawn in 
favor of Mr. Valentine Benner, one of the board of commissioners, 
for travelling expenses. The reasons given for their non-production 
are, that they were either mislaid, or that on account of press of 
business at the time^ were n^lected to be made out." 

Two days after this report was filed, viz., on the 23d of January, 
1874, the auditors issued their subpoena requiring the commissioners 
and their clerk to appear before them, on the 26th day of January, 
1874, to testify their knowledge in the matter of auditing the ac- 
counts of the commissioners of Schuylkill county, for the year 1873, 
and to produce all the books, papers and vouchers, showing the ex- 
penditure of the commissioners of Schuylkill county, for the year 
1873. The commissioners refused to obey the commands of the 
subpoena, whereupon an attachment was issued by the auditors. 
This proceeding is now before us by consent, as though writs of 
habeas corpus hcui issued at the instance of the parties attached, the 
commissioners and their clerk. 

It is claimed by the auditors, through their counsel, that the 
heading of their report shows a settlement of the accounts of the 
county treasurer alone; that they have not audited the accounts of 
the commissioners, and that their proceedings in the matter are 
re^lar and legal It is contended ^by the counsel for the com- 
missioners that the allegations of the auditors are in direct contra- 
diction to their certificate, and that the filing of their report is a 
finality. The jurisdiction of the court is denied, unless an appeal 
is taken and an issue directed, as authorized by tne act of assembly. 

County auditors are clothed with extensive powers, to enable 
\^ Original Edition^ pp. 49 and 60.] 
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them to correctly audit, adjust, and settle the accounts of the several 
officers subject to their supervision. They can issue subpoenas to 
obtain the attendance of the officers, their executors and adminis- 
trators, and of any other persons to be examined as witnesset*. 
They can compel attendance by attachment to the same extent tlint 
the Court of Common Pleas may do in C4ues pending before it, an<l 
also the production of all boolcs, papers and vouchers, relating to 
such accounts as they are required to adjust and settle. Persons 
swearing falsely are liable to the pains and penalties of perjury, 
and witnesses refusing to testify may be committed to the county 
jail, by warrant of the auditors directed to the sheriff* or any con- 
stable of the county. It is further provided that if any person in 
possession of books, vouchers, or papers relative to public accounts 
before auditors, shall refuse to produce the same, or if any officer,- 
whose accounts are to be settled and adjusted b^ such auditors, 
shall refuse to attend or to submit to an examination, the auditors 
sliall proceed by the examination of witnesses and other evidence 
to ascertain and settle, as near as may be, the amount of public 
money received by such officer, and its application to public j pur- 
poses or otherwise. The report of the auditors shall be tiled among 
the records of the Court of Common Pleas of the county, and from 
the time of beine so filed shall have the effect of a judgment against 
the real estate of the officer who shall thereby appear to be indebted 
either to the commonwealth or the county. An appeal may be 
made from such report by the county or any officer wnose account 
is audited, to the Court of Common Pleas of the same county, within 
sixty days after tlie same is filed, and thereupon the court shall direct 
an iypue to be tried by a jury, upon whose verdict final judgment shall 
be entered, upon which execution may issue : Br. Purd. pp. 300, 301. 

Turning now to the decisions of the Supreme Court on these 
statutory powers of a board of county auditors, we find it held in 
the case oi the Commissioners of Lycoming vs. The County of Lycom- 
ing^ 10 Wr. 496, that county commissioners are personally liable for 
moneys paid by their direction, which the county is not legally 
liable to pay; and that the auditors have the power, and it is their 
duty on settlement of the commissioners' accounts, to charge them 
with the amount of money misappropriated by them. The court 
says in that case: "There can be no doubt not only of the power, 
but of the duty of the auditors, to take notice of ill^al disburse- 
ments of the public funds, and to charge the officer who is guilty 
of misappropriation. It is the only protection the people have 
against the illegal acts of those who have charge of their pecuniary 
interests; and the greater complaint is that the auditors too fre- 
quently omit their duty in this respect." 

*PuDlic officers should be held to a strict and ri^id accountability, 
and in no case should charges for services exceeding the compensa- 
tion allowed by law, he sanctioned or tolerated : Chdshalk vs. 
Northampton County, 21 P. F. Smith, 324. County auditors have all 
necessary judicial powers to determine the indebtedness to and 
from the officer wnose accounts they audit: Blackmore vs. The 
County of Allegheny. 1 P. F. S. 160. 

That the auditors, in making the late settlement, did not call into 
^^Oriainnl Riiiti/m. n. 51.1 
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exercise the powers vested in them, is not disputed ; and we assume 
that they were not aware of the extent of their legal right to inves- 
tigate, and to hold to a personal accountability any officer who had 
misappropriated the public moneys. We havethoughtitimportant to 
call attention to the law upon the subject of the annual auditing of the 
accounts of the county officers, so that if negligence has ex isted, or mis- 
takes have been made in the past, the^ may be avoided in the future. 

The real question for our decision is, what is the effect of the fil- 
ing of the auditors' report? In Northampton Cb. vs. Yohey 12 Harris, 
8(S, Judge Woodward, referring to the act of assembly which we 
have already quoted, says : " It seems to be an obvious deduction, 
that after a Doard of auditors have filed their report, they have no 
further power over it It passes into the custody of a court of 
record, becomes a judgment, and is no more subject to the super- 
vision and review of the auditors who made it, than a judgment en- 
tered on an award of arbitrators is liable to be overhauled by them." 

In a later case, Blacknwre vs. Allegheny Co., irupro, the auditors 
had failed to charge Blackmore, the treasurer, with one thousand 
dollars which he had received from a collector. The county brought 
suit to recover this money, after allowing the time for an appeal 
from the report of the auditors to go by. The Supreme Court de- 
cided that tne county could not recover. The county auditors, says 
Judge Agnew, constitute ** a special tribunal, with all necessary ju- 
dicial powers to determine the indebtedness from or to the officer, 
and enforce collection in due course of law ; and this, under the 
provisions of the 13th section of the act of March 21, 1806, pre- 
cludes a resort to an action at common law. The decision of this 
tribunal is also conclusive, and cannot be inquired into, either by 
the same tnbunal at another time, or by a court of law, except in 
the manner provided, upon an appeal by the county or the officer. 
A long line of decisions have set this point at rest" Other de- 
cisions are to the effect, that the settlement of the auditors is final 
and conclusive in favor of the officer as well as against him, and 
that there is no prescribed form in which their reports shall be 
made, or the accounts stated, or the balance shown. 

Now in view of the facts that the auditors have filed their report, 
certifying under their hands and seals that they audited, adjusted, 
and settled the accounts of the treasurer and commissioners, and 
setting forth with particularity, that for two of tiie items in the ac- 
counts of the commissioners no vouchers were produced, it seems 
to us entirely clear that under the provisions of the act of assembly, 
and the decisions of the Supreme ^Court, the only way in which 
the action of this court can be invoked is by an appneal from the 
account of the auditors as filed. The right of appeal is limited by 
law to the officer whose accounts are audited, and the county. It 
is likely, as has been stated, that the commissioners, who represent 
the county, will not appeal from the settlement that has been made 
of their accounts. This may show the necessity for such legislation 
as will extend the right, and enable the taxpayers to intervene be- 
tween the treasury and the county officers. When in a court of 
justice, as in this case, the charge is made on the one side of a posi- 
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tive misappropriation, and on the other side, of an attempted mis- 
appropriation of the public moneys, the necessity of an intelligent 
and thorough investigation is very apparent if the decision we 
are compelled to make in this case shall even seem to prevent such 
an investigation, it is to be re^tted; but we think it a subject of 
still greater regret that the auditors, who possess such ample power 
of inquiring into the condition of the county finances, and into the 
official conduct of those to whose management thev have been en- 
trusted, let slip their opportunity* The parties held on the attach- 
ment must be discharged. In this conclusion my brother, Green, 
who sat with me on the argument, concurs. 

Hughes and FarqvJiarj for auditors. Lin. BarthohmeWj for com- 
missioners. 

Twenty-first Judicial Di^rieL 

Cottrt of Common llleao, 0d|iisUdU (Conni^. 
Jacob Scheafeb vs. Andbew Smith. 

A certiorari most be applied for within n reasonable time. Laches of the defendant 
will deprive him of tne benefit of any exception to the proceedings had before a 
Justice of the peace. 

Certiorari Opinion of the court delivered February 9, 1874, by 

Green, J. — Had the writ of certiorari in the above case issued in 
time, so as not to show very great laches on the part of the defend- 
ant, then we think that some of the exceptions which he has filed 
would have availed him, and that it would be our duty to reverse 
the proceedings. But the neglect of the defendant to take out this 
certiorari or the one previously issued, until long after the judgment 
was rendered, is fatal to his case. 

The judgment was rendered on the 10th of February, 1872, the 
defendant not appearing. The evidence clearlv shows that he was 
informed of the met upon the same day by the plaintiff. On the 
28th he appealed from the judgment, entered bail, and took out a 
transcript This transcript he neglected to have filed to the next 
term (March) of the Common Pleas. The evidence shows that 
when he sent it to Pottsville to be entered, the first day of the term 
(March 4) had already passed, and that therefore it was his own 
neglect that it was not nled in time. Being too late for the entry 
of the appeal, under ordinary circumstances it was also too l«te for 
the issumg of a eertiorarL This being the state of the case when 
the *transcript was brought to Pottsville, we think that the advice 
given by Mr. Seltzer, instead of misleading, was the best that could 
have been given, viz. : that the defendant should endeavor to get the 
justice to open the judgment and grant a re-hearing. The evidence 
shows that application was made to the justice for Uiat purpose, hut 
the justice did not open the judgment, nor make any promise to that 
effect. Then the defendant, instead of issuing the eertiorariy appears 
to have done nothing for a period of between two and three months. 
He lay quietly by until the 3d of June following, when he wjis spurred 
to action by the sharp prick of an execution which had been issued 
upon the Ist of June, and upon which a levy on his property was 
made. Then he took out his certiorari and stayed the proceedings. 

Do not these facts establish such a case of laches on the part of 
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the defendant as to deprive him of the benefit of any exception to 
the proceedings before the justice, either in the manner in which 
the return to the summons was made, or in the want of proper 
proof of the plaintifT's claim, or if any trick or fraud has been 
cited by the plaintiff, we are not without authority on this question, 
and it seems to rule the case completely 7 Says Black, C. J., in 
Jjoeock vs. White, 7 Harris, 498, '' a iudgment obtained by any trick 
or fraud ou^ht to be reversed, if the certiorari be taken within a 
reasonable time after it is discovered." And the same rule applies 
where there has been an improper service or even no service at all 
upon the defendant. He is allowed a reasonable time after the dis- 
covery of the proceedings and judgment, to issue his certiorari. 
And this reasonable time has been decided to be twenty da]^s, in 
analogy to the time allowed to parties to enter an appeal or certiorari 
where parties have been regularly^ summoned. In Redman vs. Brad- 
ford, 3 Phila. Rep. 258, C. P., it is decided, *^ where a judgment has 
been given by a justice against a defendant, without summons or 
notice, a certiorari will be allowed, if applied for within a reasonable 
time, which has been held to be within twenty days after he first 
had knowledge of the judgment" The proviso of the 21st section 
of the act of 1810, declares *' that no judgment shall be set aside in 
pursuance of a writ of certiorari, unless the same is issued within 
twenty days after judgment was rendered, and served within five 
days thereafter." And where the certiorari issues after twenty days, 
*' in such case, the party must satisfy the court that his application 
was made within twenty days after the fitct of the entry or the judg- 
ment had come to his knowledge : " Daily vs. Bartholomew, 1 Asn. 
186; Bro*)kfield vs. Hill, I Phila. &9. As the defendant in this case 
was informed of the rendition of the judgment, upon the very day 
it was rendered by the plaintiff, to wit, on the 10th of February, 
1872, according to his own testimony, and he did not take otit his 
writ of certiorari until the 8d of June following, it is very evident 
that his neglect is fatal to his case. Nor do we think that he was 
misled, bo as to suflTer injury, by the advice he received, or that he 
has anv one to blame but himself for the neglect to have the appeal 
entered, or the certiorari issued in time. 

*ThiB disposer of the first three exceptions. The last exception 
is to the execution — ^that the execution issued on the first of June, 
and that no return has been made by the constable to the execu- 
tion, even though a levy had been made. But this exception is 
conclusively answered by the first, that the record shows that the 
certiorari was issued on the 3d of June following, and that this 
operated as a supersedeas to the execution, and that therefore no 
presumption of payment can arise. 

^ However much we may be inclined to the opinion that the plain- 
tiff took an unfair advantage of the defendant, in going before the 
justice and obtaining a judgment by default, under the circum- 
stances, for the reasons already given, we think the defendant has 
lost his opportunity by his n^lect, and that the proceedings must 
be affirmea. 

Judgment affirmed. 

Wm. D. Seltzer, Esq., for plaintiff. F. W. Bechtd, Esq., for defendant 
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0tt)iretite dLonxi of llennasltiania* 

SiNGERLY V8. Fox. 

1. A reoeiver, after he has obtained poMeasion of the amets, may, on his sale of them, 

nmintaiii an action in his own name against the purchaser. 

2. If the purchaser is a creditor of the firm he has no right of set-off at snch re- 

ceivers sale. 

Error to the District Court of City and County of Philadelphin. 
Opinion delivered January 19, 1874, by 

Gordon, J. — It iR no doubt law that a receiver has no legal title 
in the assets which he is appointed to collect, and that without au- 
thority from tlie court he cannot maintain trover where they have 
been wrongfully converted previously to his possession : Yeager vs. 
Wallacey 8 Wr. 294. But where the goods have actually come into 
his possession it can hardly be contended that he coulcl not main- 
tain this action against one who wrongfully invaded such posses- 
sion and converted the goods committed to his care. Were such 
not the case he would not rise to the dignity and power of the most 
ordinary bailee. He would be the merest automaton that ever 
sprang from a legal workshop. In the case in hand the goods were 
in the possebsion of the receiver and were sold .by him by virtue of 
the power conferred upon him by the court for that purpose. The 
contract of «dle was with him, his receipt for the money to the pur- 
chaser would have been good to discharge him from the price ot the 
goods; and' for them or their price he is responsible. We are of 
opinion, therefore, that the receiver might maintain this suit in his 
own name, and that so far the ruling of the court below is right 
With reference to the set-off which Singerly desired to set up 
against the price of the goods which he bought at the receiver's 
side, we are eoually clear. The court took charge of , the partner- 
ship of Grim <k Bros, on bill filed by one of the partners. Jn cases 
of this kind the firm assets pass into the custody of the court to 
await settlement between the partners. Tiiey must pass into the 
hands of a master for distribution. Primarily the debts of the firm 
are to be paid from its assets. If the firm is solvent then those 
debts will be *fully paid, if not, then prorata. Now, if each creditor 
be allowed to purchase goods at the re^^iver's sale, and pay for them 
by a set-off, we can readily see how at least this part of the pro- 
ceedings of the court of equity might degenerate from a regular 
and orderly process to a mere scramble for the debtor's goods. We 
can further see, that if the partnership prove insolvent, one creditor 
may get his whole claim, and another nothing. It is obvious, there- 
fore, that the rule claimed by the defendant below would be preg- 
nant with disorder, and would introduce uncertjiinty and irregu- 
larity, where the contrary is of super eminent importance. We 
cannot, therefore, consent to sanction such a rule. 

We may say, in conclusion, that it is a mistake to suppose tliat 
the defendant had a lien upon the goods by virtue of his lease. The 
act of assembly requires the sheriff to pay out of the proceeds of 
his levy and i^le of the tenant's goods to the landlord a sum not 
exceeding one year's rent, but this is by virtue of the directions of 
the act in that special case, and not because of any lien. This act 
18 no doubt based upon the idea, that it would be inequitable to 
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take from the landlord that which he regarded as his security for 
his rent, and which he might ut any time seise by virtue of his 
warrant. But in this case tliere is no such equitable consideration 
in Singerly's favor, inasmuch as he stands upon the same footing 
as other creditors of the firm and will share the proceeds with them. 
Judgment affirmed. K 8. Miller^ Esq., for plaintiff. 

Second Jvdidcd DistricL 

(Court of (Contmoti flleao, Cancooter ContUs. 

Graham vs. Walker & Co. 

An award of arbitrators that exceeds the sum claimed in the several counts of the 
narr, bat is not greater than the amount of damages claimed, will not be disturbed. 

The Court of Common Pleas has no power to reform, remodel, or alter an award of 
arbitrators which has become an absolute Judgment of record. 

Rule to show cause why the award should not be reformed so as 
to conform to the amount laid in the narr, and the actual claim of 
plaintiff. Opinion delivered January 17, 1874, by 

Livingston, P. J. — Harrison Graham, on October 12, 1871, brought 
an action of assumpsit against Asahel C. Walker and Samuel Walker, 
lately tradinc; and doing business as Walker <& Co., to November 
Term, 1871, No. 15. The summons was served October 16, 1871. 

The narr filed October 12, 1871, contains the common counts, ai- 
ling that defendants were indebted to plaintiff in the sum of S200 
for money loaned ; in the further sum of S200 for money laid out 
and expended ; in the further sum of $200 for money had and re- 
ceived ; in the further sum of $200 for soods sold and delivered ; 
in the further sum of $200 for work and labor done ; in the further 
sum of $200 for money due on an account stated between them, 
etc. Ailing, also, the ^non-payment of said several sums, or any 
of them, a refusal to pay, and that plaintiff has suffered damage to 
the amount of $400, and, therefore, he brings suit, etc. On De- 
cember 23, 1871, defendants plead, *' non assumpsit." The cause 
was then referred to arbitrators, who, on November 8, 1872, filed an 
award in favor of plaintiff for $354.20, after having (as they report), 
heard the parties, their proofs, and allegations. On November 29, 
1872, defendants enterea an api>eal, and gave the prothonotary a 
draft in payment of costs. Plaintiff then claimed a rule to show 
cause why the appeal should not be stricken off, because of the 
draft being given, and this rule, upon argument, was made absolute. 
A writ of error was then taken to the Supreme Court, and the order 
of this court striking off the appeal was affirmed. 

We are now asked to reform or remodel the award of arbitrators, 
which has become an absolute judgment, and make it $200 instead of 
$354.20, because, as is now alleged, the amount of the award is greater 
than jplaintiff's claim, and greater than the amount declared for. 

This rule must be aischarged, for two reasons: 

Firsi. Because the amount of the award is not greater than the 
amount of damages claimed in the narr, as was the case in Trego vs. 
LewU^ 8 Smith, 4i63. The amount of damages laid in the narr is 
$400, and the arbitrators, after hearing and passing upon the proofe 
and allegations of the parties, award^ plaintiff 1854.20. A num- 
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ber of witnesses have been examined since the above rule was taken 
and entered, and their depositions read to the court upon the ami- 
ment The defendants^ while they and their witnesses swear thi^ 
plaintiff was at one time willing to accept $80 or thereabouts, as a 
full settlement of his claim against them, do not state the amount 
of the claim he had against them for the timber they took, accord- 
ing to their account, nor the sum they really owea him. They 
merely state what he was willing to accept by way of settlement 
While the plaintiff swears that he never offered to accept $80 as a 
settlement; that his claim was for about 18,000 feet of timber taken 
by defendants without his permission, for which he had asked them 
$22 per 1000 feet, and they had offered him $20 per 1000 feet, and 
that he did at one time, to avoid a lawsuit, offer to take $100 for 
his claim. Dr. Martin also swears that the value of the timber was 
$22 per 1000 feet, so that the only testimony before us, with refer- 
ence to the actual amount of the claim, shows it to have been about 
equal to the sum awarded by the arbitrators to the plaintiff. 

Second, Because, when the award of arbitrators was returned to 
the prothonotary, entered upon the docket, and suffered to become 
an absolute judgment, the Court of Common Pleas has no power to 
reform, remodel, or alter it, even if it be illegal on its face, nor to 
change its amount 

The award of arbitrators, as returned to the prothonotary, and by 
him entered upon the docket, must be permitted to stand as en- 
tered. 

Swifts Esq., for plaintiff. S. H. ReynoUts, Esq., for defendant 



^Twenty-first Jtulicial District. 
Court of <Iommon pieoo, 0(l)ii]ilkiU Comttg. 

Thompson, Assignee, vs. Glenn et aL 

M . told and oonrejed certain premiiet, then under lease to Q. and 8., to T., and tmb- 
■eqnently for the purpose of deliyering poBsesiion (as shown br the record), gave 
notice to the tenants to quit Held, tnat the lessor had not parted with her 
entire interest by such sale, but retained possession, which was sufficient interest 
to entitle her to give the necessary notice to qait. 

Certiorari. Opinion delivered February 16, 1874, bjr 

Green, J. — ^Tnis is a proceeding to obtain possession of demised 
property under the lannlord and tenant act of 1863. The defend- 
ants have removed the proceedings by certiorcari into this court, and 
a number of exceptions have been filed and argued. 

The first exception sets forth that the demise was from E. A. 
Miller to James Glenn and Charles A. Glenn, and that the notice to 
quit was not so directed, but to James Glenn & Son, and was served 
only on James Glenn. 

But it is not allesed that Charles A. Glenn is not the son of 
James Glenn. Furtner, the record shows that they were joint 
tenants. Being joint tenants, a notice to one was a notice to the 
ottier, and a service upon James Glenn was service apon Charles A. 
Qlenn : Macartney vs. Orickj 6 Espy, 196. 

It is to be noticed that the proceedings under this act are to re- 
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oeire the eame liberal construction as under the act of 1772, and 
that there is always a reasonable presumption in favor of their 
r^ularity and correctness: Snyder vs. Gaifrey^ 4 P. F. Smith, 90; 
HerUage vs. WUJ(mg, 8 P. F. Smith,' 137. 

The second exception eets forth that there was no demise to 
James Glenn & Son, as stated in the notice. This exception must 
fidl with the first It is not claimed that Charles A. Glenn is not 
the son of James Glenn, and the party indicated in the notice. We 
cannot think that there is such a fittal variance between the parties 
named in the lease and in the notice, as to be fatal to their pro- 
ceedings. 

The next two exceptions raise a more serious question. They set 
forth substantially tnat the record shows that E. A. Miller had 
parted with her interest in the property in September, 1872, and that 
therefore she had no right in December following to give any notice 
to quit in April, and that Thompson, the assignee and owner, 
cannot claim the benefit of the notice, because the act was author- 
ised by him and was not done for him or in his name. 

*If the record showed that £. A. Miller had parted with her entire 
interest in the demised premises in September, 1872, so that she no 
longer had any title or possession or right of possession, then I 
think that a notice by her, on the 31st of December following, to 
ciuit the premises, would be a nullity and of no more validity than if 
it had be^n given by an entire stranger. It is true that the word- 
ins of the act of 1863 make the lessor, his agents, or attorney, the 
only proper party to give the notice. But it also makes them the 
only parties who can institute proceedings to recover possession, 
and the lessor the only person in whose favor tiie justice could ffive 
judgment of restitution and for damages. According to its wording 
no one but the original lessor could take the benefit of the act But 
bv judicial decision that act has been h^d to authoriie the assignee 
01 the lessor to give the notice and institute proceedings, and by a 
supplement to the act, passed 20th of February, 1867, it was ex- 
pre^y made to i4>ply to cases in which the owner of the demised 
premises has acquired title, either by descent or purchase, from the 
original lessor. 

The act being thus enlarged in its scope by the amendment and 
by judicial construction, I cannot think that it also enlarged the 
power or right of the lessor to give notice, where the property had 
passed out of his hands into that of an assignee. He would still be 
confined to the notice which the act of 1863 authorized him to give, 
tiiat is in cases where he is the proper party to institute the pro- 
ceedings, and the proper party to have judgments of restitution of 
the premises. This I think would be a reasonable construction of 
the law. We would naturally suppose that a notice to quit by a 
person who had ceased to have anjr interest whatever in the prop- 
erty demised, would be at best a piece of presumption, and that a 
tenant would not be bound to pay any attention to it It would 
constitute a valid defence asainst the suit of a lessor seeking to re- 
cover possession, that his tiUe to the premises has been transferred 
since the date of the demise : Heritage vs. WUfongy 8 P. F. Smitii, 
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187. Under the landlord and tenant act of 1872, the proviso gives 
to the tenant the right of setting up this as a defence against his 
lessor. And by the supplement, passed in 1867, we think the act 
of 1863 is assimilated m many of its features to the act of 1772. 
For these reasons I think that notice by a lessor who has parted 
with all his interest in the demised premises is of no validity what- 
ever. It is but proper, however, for me to say that these are my 
individual views, and not to be taken as the opinion of the court, 
for the reason that my brother, Walker, who sat with me at the 
argument, is of opinion that a notice by the lessor would be suffi- 
cient, being embraced within the letter of the law. 

But does the record show that the lessor had parted with her 
entire interest in the property? True, it sets forth a deed of con- 
veyance made and executed on the 24th of Sei)tember, 1872, and 
that she did grant, ^bargain and sell to the said Thompson. If 
nothing else appeared, this would be conclusive that all her inter- 
est had passed away, and that she had become a stranger to the 
property But a further examination of the record shows also that 
lor the purpose of delivering possession of this property from her- 
self to Thompson, that she gave the notice to the tenants to quit. 
The complaint of the assignee sets forth this fact, and the finding 
of the justice also sets it forth. This being the case, a strong infer- 
ence arises that the possession of this property still remained in the 
lessor, to be ended onljr by the ejection of the tenant and the de- 
livery of actual possession to Thompson, and that the relation of 
landlord and tenant had not ended on the 31st of December, 1872, 
when the notice was given. And the fact that the deed was made 
and executed on the 24th of September previous, is not necessarily 
inconsistent with this state of facts. 

By agreement between the parties, the lessor mav still have re- 
tained such an interest in the propertv as would make a notice from 
her good and valid. If it was part of the agreement between these 
parties that possession was to remain in the lessor, and that for the 
purpose of delivering possession to Thompson, the notice was given 
to quit, and a fair inference arises that such was the fact, then I am 
of opinion that the lessor was entitled to give the notice, and that 
the assignee may avail himself of its benefits. It must be remem- 
bered that there is always a presumption in favor of the regularity 
and correctness of such proceedings : Heritage vs. WUJong^ 8 P. F. 
Smith, 137. Aided by this presumption, I tliink the record fairly 
shows that Mrs. Miller still retainea sufficient interest in the prop- 
erty after the date of her deed of conveyance, to entitle her to ^ive 
the necessary notice to ouit This disposes of all the exceptions 
which have been pressed, and whether the opinion is entertained 
that the lessor is, under all circumstances, as a proper party to give 
the notice, or whether the record shows an interest still remaining 
in her, sufficient to give it, the result we arrive at is the same, and 
the proceedings must be sustained. 

Proceedings affirmed. 
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First Judicial DittricL 

Cottn of (Cotnnum Jj^ktm, |ll|ila5el|il|ia. 

Davis vs. Soudeb. 

A licenae to take away soil, sand, etc., and the raarantee haring expended money 
on tne fitith of it, oannot be revoked. 

In equity. Motion to continue special injunction. Opinion de- 
livered Febrxtary 7, 1874, by 

Paxson, J. — We do not attach much importance to the denial of 
plaintiff's title contained in the defendant's answer. It is not 
disputed that the plaintiff has the full eauitable title to the seven- 
teen lots in ^ouestion, and that the legal title is now in course of 
preparation. This is sufficient to give him a standing in a court 
of equitv. 

The defendant justifies his taking of the '* soil, earth, gravel, sand 
and stone," from the said lots, under a license from the Fairhill 
Land Company, at that time the owner of said lots, and now the 
vendor of plamtiff. Said license bears date the Slst of March, 
1873 ; is signed by Louis Wagner, as chairman of the committee on 
streets of the Fairhill Land Company, and authorized the plaintiff 
to " remove the surplus earth from the lots of the Fairhill Land 
Company, for the purpose of filling up Fifth street, and for no other 
purpose,'' etc. 

The plaintiff contends that this is a mere license, without con- 
sideration; that it is revocable at the pleasure of the Fairhill Land 
Company, or by the plaintiff as the grantee of said company. 

The general rule undoubtedly is, that a mere license may be re- 
voked. Ther)9 are exceptions, however, to this rule. One of those 
exceptions is, where the person to whom the license is given, makes 
substantial improvements and expends money on the mith of such 
license, and trith the knowledge ot the person ^nting it In such 
cases it has always been held that it would be inequitable to revoke 
it *'A license may become an agreement on a valuable considera- 
tion, as when the enjoyment of it must necessarily be preceded by 
the expenditure of money^ and when the grantee has made im- 
provements or invested capital in consequence of it, he has become 
a purchaser for a valuable consideration ; " Bereek vs. Keruj 14 S. <fe R. 
2o7. In this case the defendant, at the time, contemplating enter- 
inj^ into a contract with the city of Philadelphia, at a certain fixed 
pnce, to grade Fifth street, from Clearfield to Westmoreland street, 
proposed to the Fairhill Land Company to remove the surplus 
eartn from certain of the lots of said companjr, and use the same in 
grading or filling up Fifth street, and the neighborhood of the said 
lots. He idleges that he would not have taken the contract at the 
price naiiied therein, without the privilege of removing the earth 
aforesaid; that having obtained said license from the land com- 
pany, be entered into said contract ; has expended $1,500 in the 
purchase and employment of horses, carts, etc. ; and that if said 
ueense should be revoked it would' subject him to a heavy loss. 
{^Original EdiHonj p. 60.] 
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Practically, the removal of the earth will add to the value of the 
lots, as it reduces them to the citv grade. The plaintiff alleges^ 
however, that a large portion of the substance to be removed is 
gravel, and worth much more than the costs of removing it ; that 
the land company acted improvidently, and not with a proper re- 
gard to the interests of its stockholders when it gave this license. 

If this be BO it is no concern of this defendant He was author- 
ized to do what was, in one view, at least, a benefit to the company. 
On the faith of it, and with the knowledge of tlie company that lie 
intended to do so, he entered into a contract with the city for filling 
up Fifth street, *and made a large expenditure in the nurchase of 
horses, carts, etc. It would be against equity and good conscience 
to allow the land company now to revoke this license. 

It was urged that the expenditure made by the defendant had 
not been upon the lots in question. While this is true in point of 
fact, I do not see the force of the objection. In many of the cases 
cited by the learned counsel for the plaintiff there had been expen- 
ditures upon the land charged with the license, as in boring for oil 
or sinking shafts for coal and other minerals. Yet none of the 
cases rest upon the ground that the expenditures had been made 
upon the land. The principle is, thathavmg induced or permitted 
the party to expend nis money upon the mith of the license, it 
would be inequitable to revoke the license and thus deprive him of 
the fruits of his expenditure. No better illustration of this can be 
found than in the leading case of Rerick vs. Kern, before cited, 
where the plaintiff had erected a mill upon his own l^nd upon the 
Mth of a parol license to. use the water from the defendant's 
property. 

It was urged upon the argument that if the Fairhill haxid Com- 
pany cannot revoxe the license, the nlaintiff, as its vendee, may do 
so. This proposition assumes that the plaintiff is a bona fide pur- 
chaser without notice, whereas the fact is undisputed in this case 
that he is a stockholder in i^e said company, was one of the board 
of directors at the time this license was granted and had actual per- 
sonal knowledge thereof. H^ was part owner of these lots at tho 
time of the grant in the sense in which a stockholder of a corpora- 
tion may be said to be interested in its real estate. 

The equities of the case are all against the plaintiff, and his mo- 
tion to continue the special injunction is denied. 



EaMem District. 
0iqnre»c Cosd of flouiogfaKatia. 

CoNAWiNGO Petroleum Refining Co. vs. Cunninghail 

^ 0Qiilra«i for the wXp oi oil to be cf lied for any time from date to Jhowtktr Zl 
gives the buyer the option to call for it on that day. 

Error to the District Court of Philadelphia. Opinion delirered 
JoMiary 26, 1874, by 
Agnkw, C- J. — The contract in this ease was for the s^e of '^ i 
i* Original Edition, p. 61.] 
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thousand barrels good green merchantable crude petroleum, forty 
gallons to the barrel, gravity forty to forty-six degrees, at a tem- 
perature of sixty degrees Fahrenheit, to be delivered, buyer's option, 
Ht any time from this date to December 31, 1870, in bulk cars," etc. 
Does this expression to December 31, 1870, include the thirty-first 
day ? This question cannot be '''decided by cases which interpret 
duoious expressions in laws or rules of court in order to preserve 
rights or fulfil special purposes. What we are concerned here with 
is in ascertaining the meaning of the parties in this particular con*- 
tract The preposition to is properly applicable to place or posi- 
tion, while till or until properly applies to time. Yet to is in com- 
mon parlance and sometimes in legal phraseology applied to time. 
It has also various significations, indicating toward, to and into. 
In regard to time it of&n indicates a coming or passing into a day 
as well as arrival at it Thus it is said, '' the court adjourned from 
the 30th to the 3l8t of December," or " from the 1st to the Slst," or 
" from day to day." Now, in each instance, we understand that the 
court will reassemble on the last day. Whenever the expression is 
from day to day, or from one day to another, we always understand 
the second day to be included. Again, one says, '^I have to the 
81st to do a thing," or the other says, '^ You shall have to the 31st 
to do it." No one doubts the party can do the thing on the 31st 
Such is the time designated for p>erformance. Another expression 
to be found in this contract affords an illustration, to wit, "gravity 
from forty to forty-six decrees." It cannot be doubted if the oil 
be of a gravity of either mrty or forty-six d^;rees it would fill the 
contract Let us expand the language of this writing somewhat 
The words of it are — ^"to be delivered, buyer's option, at any time 
from this date to December 31, 1870." Then read it thus, the seller 
saying: "I will deliver to you one thousand barrels of oil at any 
time from this date to December 31, 1870, at your option." Can it 
be doubted that when the seller savs, "I will deliver at your 
option," the buyer may call for the delivery of the oil on the 31st 
and the seller would he bound to deliver then. The parties did 
not refer themselves to ** decided cases," but had their own mean- 
ing, which was that the limit should be the 81st day of December^ 
that the last day of performance. The selection of the last day ot 
the month, and of the year, has some infiuence in fixing that as 
the last day of performance, as if the parties had said, " all the 
month of December, or all this year." January 1 begins a new 
period. The time is necessarily mutual, so that if the buyer may 
demand on the 31st the seller may deliver on the 31st 

The fact that a subsequent contract adds the word ^' inclusive " 
after the 31st of December does not interpret the prior contract 
which is without the word " inclusive." The earlier contract must 
stand on its own language. The insertion of the word in the 
second contract may have been due to greater precision or greater 
precaution to prevent misconstruction and yet they may mean the 
mime thine, it does not fcdlow because tlie latter is expressly ^ in- 
clusive," the former meant to be '* exclusive." We therefore inter- 
pret the language as we think the parties intended, to wit, that the 
l^ Original Edition, p. 62.] 
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buyer could call for the oil in the year 1870, and before the^lrt of 
January, 1871 ; the word " to " having no precise abd definite sig- 
nificationa to require exclusion of the last day by reaaon of its 
'*'plain grammatiod meaning. The case of demand vs. Sterretty 20 
P. F. Smith, 204. was decid^ in the same spirit of liberal interpre- 
tation to reach the evident intent of the parties. 

The judgment of the court below is reversed, and judgment is 
now entered for the plaintiff on the case stated for the sum of four- 
teen hundred dollars, with interest from July 12, 1873. 



Tweniy-sixth Judicial District, 
€mtti of Common flleao, tDsoming Cotmtn. 

Lutes vs. Thompson. 

1. The giving of n Jadgment note hy a minor is Toid. 

2. That the retaining of the property for which the Jndgment note was giTen, after 

the minor became of age. does not ratify the contract and make the note valid. 

3. The court in this and similar cases have the right to strike off judgment. 

Rule to show cause why judgment shall not be stricken off on the 

S'ound that the defendant was a minor when he gave the note, 
pinion delivered January 31, 1874, by 

Elwell, p. J. — Was the confession of judgment by the defendant 
in his note of January 27, 1873, absolutely void at the time he 
made it? That he was then an in&nt is admitted bv the plaintiff 
in the depositions filed of record and by his counsel on the argu- 
ment In Knox vs. Flecky 10 Harris, 337, it is held that authonty 
in a note signed by an infant to a prothonotary to enter judgment 
is void, just as the warrant of attorney of a married woman is 
void. 

The bond or warrant of attorney of a married woman is abso- 
lutely void ; Darrance vs. Scott, 3 Whart. 309 ; Caldwell vs. Walters, 
6 Harris, 79; Glyde vs. Reisler, 8 Casey, 87. 

That. is absolutely void which the law or nature of things forbids 
to be enforced, and that is relatively void which the law condemns 
as a wrong to individuals and refuses to enforce against them, per 
Lowrie, J., 8 WrighL 9. Contracts of married women belong to the 
class which are absolutely void. 

The term voidable is now the usual predicate of contracts by in- 
£eints. In the note to 1 Parsons' Cont 244 it is stated that recent 
authorities incline to hold all (or all with a single exception) an 
infant's contracts to be voidable and not void. See also Id., p. 276, 
in note. 

What that single exception is the author does not state, but from 
the examination of the authorities it would appear to be the mak- 
ing of a power pf attorney, specially of a power to confess judg- 
ment 

♦The Supreme Court of Maine, in the case of Bobineon vs. Weeks 
(see 8 Am. Law Register, 657) held that the contracts of minors may 
be divided into three classes. 

1. Binding for necessaries at fair and just rates. 
{^Original Edition, pp. 63 and 64.] 
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2. Void if manifestly and necessarily prejudicial, as of suretyship, 
gift, naked release, appointment of agents, confession of judgment, 
or the like. 

3. Voidable at the election of the minor, either during his minor- 
ity or within a reasonable time after he became of aee. 

A confession of judgment is necessarily prejudiciiu to a minor in 
making defence against his contract for the reason that in order to 
be allowed to make his defence of infancy, at the time of entering 
into the contract, he is obliged to apply to the court to permit him 
to make his defence and for that purpose to open the judgment. 
This application being addressed to the discretion of the court, may 
be refused if the confession were to be held voidable only and not 
void, he would be bound by an act done at a time when he had no 
legal capacity to perform it 

But it is claimed that by retaining the property purchased after 
he became of age the defendant ratified tne whole of the contract 
including the confession of judgment To the argument on this 
position there is a complete answer. If the power to enter the 
judgment was void, it was incapable of ratification, that it is void. 
IS in accordance with the doctrine of every court, English ana 
American, to which a similar question has been presented. 

Whether the reasons for the rule are satisfactory or not, the rule 
itself is established by a conclusive weight of authority : 1 Am. 
Leading Cases, 106, in note. 

That the court has authority and that it is its duty to strike off a 
judgment entered upon a confession of jud<:cnient or warrant of at- 
torney is clearly settled by the cases of Eutchimon vs. LediCt 12 
Casey, 112, and Knox vs. Fleck, supra. 

Rule made absolute. 



^Second Judicial District. 

Court of Common |llea0« Concoster Comtto* 

Seibeb v9. Langastbb and Readimq Nabrow Oaugb Rail- 

BOAD Co. 

The draft ] 
ment 01 
within! 
the filing of the same it requested by the company. 

Exceptions to costs. Opinion delivered January 17, 1874, by 
LiviNQSTON, P. J.— The act of assembly of February 19, 1849^ 
under which the question in this case arises, § 11. among other 
things, declares that the viewers appointed to assess damages ^^ shall 
estimate and determine whether any, and if any, what amount of 
damages has been or may be sustained, and to whom payable, and 
make report thereof to the court; and if any damages be awarded, 
and the report be confirmed bv the court, judgment shall be entered 
thereon, and if the amount thereof be not paid within thirty days 
after the entry of such judgment, execution may then issue thereon, 
as in other cases of debt, for the sum so awarded, and the costs ana 
{^'Original Edition, p. 66.] 
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expenses incurred shall be defrayed by the said railroad com- 
pany." 

The viewers in the case before us awarded the petitioner one 
hundred and fifty dollars damages, which, together with all the 
costs and expenses incurred (except six dollars), have been paid by 
the railroad company. 

The six dollars excepted to is the cost and expense of making a 
survey and preparing a draft of complainant's premises injured by 
the company. 

The act of assembly makes no provision for filing a draft or other 
instrument, defining precisely the <}uantity of land appropriated by 
the company in any case of record in the proceedings with reference 
to assessment of railroad damages. The Supreme Court say, this is 
owing to defective legislation, and, in the absence of legislation, they 
see no way of reaching it, unless by prescribing sudi rules, or making 
an order, under the general powers conferr^ by law on the court, 
which will bring the act of the company, evidencing its Appropria- 
tion, into the record, and enable the court to send before tlie viewera 
the true and only (questions they ought to decide. 

When this petition was present^ to the court, counsd for the 
railroad company objected to the appointment of viewers to assess 
the damages until petitioner filed a draft of the property owned by 
him, and alleged to have been injured by the railroad company, 
and upon their objection, and at their request the court ordered the 
petitioner to file a draft within a specified time. The draft was 
made and filed. Viewers were then appointed and the damages 
assessed. 

'"Aft.er having required the draft defining precisely the Quantity 
of land appropriated by the company to be prepared and nled, we 
are of opinion that the law, which directs tnat the railroad com- 
pany shall pay all the damages, costs, and expenses, requires them 
to pay for iU 

The exceptions are, therefore, dismissed. 



Eleventh Judicial DittricL 

Cotrrt of €ommon |Meo0, t^ttnt Cmmla. 

Dev£B8 v$. Gethincu 

1. The Jaritdietloii of the Common Pleat of actioni of trorer and tre^MM if not taken 
away, qualified, or restrieted by the act of 1814, which givea to joaCioea of the 
peace juritdiotioA of aoch actlona. 

t. The act of 1814, giving to Joaticea of the peace JoriadicUon of trover and trwyain^ 
contain! no reatriotion like the 26th section of the Juftioea' act of 1810, impoainf 
ooat« ou a plaintiff who anes in the Common Pleaa on a denuuid for lets than 
$100. It u not re<]tiired in actiona of trover or trwpaai in the Common Pleaa 
that the plaintiff, in order to recover coats, file an radavit that hia demand or 
claim exceeds $100. 

Si Plaintiff in such actions broaght in the Common Pleaa, even though he reoarer 
less than $100, is entitled to have judgment entered with < 



Rule to show cause why judgment shall not be entered without 
coetB. Opinion by 
DAiiA, J.— The plaintiff brought an action of troTer and ooATer* 
{^Original Editicn, f. 66.] 
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sion in the Court of Common Pleas. The damages laid in his 
declaration and the amount actually recovered, are less than one 
hundred dollars. The act of 22d March, 1814, P. D. 867, § 119, gives 
to justices of the peace and aldermen jurisdiction of actions of trover 
and conversion in all cases where the value of the property claimed 
or damages sustained shall not exceed one hundi^ dollars. The 
jurisdiction of the Court of Common Pleas is not taken away by 
this act, nor does it contain anv provision analogous to the 26th 
saction of the act of 1810, P. D. 84o, § 31, imposing costs on a plain- 
tiff who sues in the Common Pleas for debt or demand of less than 
one hundred dollars, made cognizable before a iustice of the peace. 
The case of Clark vs. McKisaon^ 6 S. <& R. 87, determines that the 
restriction on the exercise of jurisdiction by the courts of common 
law, which is provided by the act of 1810 for cases within its pur- 
view, does not exist in trespass, trover, and conversion under tlie 
act of 1814. Justices have concurrent j urisdiction with the Common 
Pleas under the latter act, in actions of trover and trespass, and 
this act does not require an affidavit that the claim exceeds one 
hundred dollars, in order to recover costs : Moyer vs. lUigj 2 P. P. 
Sm.444. 

It is true that in (^ark vs. McKuson and Moyer vs. HHg^ the nlain- 
tiff's demand, as laid in the declaration, exceeded one hundrea dol- 
lars, but that would not have made the slightest difference if the 
provisions of the 26th section of the one hundred dollar law had 
been deemed applicable to cases of trespass or trover, because by 
that section the sum recovered determines whether the plaintiff 
shall gain or lose costs, unless he has *taken the precaution to 
make a previous affidavit, or unless his demand is reduced by set- 
off: RieharcU vs. Oage, 1 Ash. 192. 

It follows, under the authorities, that the jurisdiction of the Com- 
mon Pleas in trespass or trover is neither qualified nor restricted by 
the act of 1814; that the restrictive clause contained in the justices' 
act of 1810 does not exist in the act of 1814, ffiving to justices juris^ 
diction in actions of trover and trespass, and that the plaintiff is* 
therefore, entitled to have bis judgment entered with costs. 

The rule is discharged. 



Btqfttmt Court of pennsstocmia. 

Gbeenouoh v8. The Fulton Coal Co. et oL 

Coorti are not required to refhiia from exprenioiM of opinion upon robjeots of contest 

before it, nor it it error when a ooart clearlj putt the case to the jarj on its tme 

question. 
By Tirtne of the act of 12th April, 1842, eommiaaionen' booki are erideooe of awc ei 

moot without other eridenoe of action on the part of township assessors. 
Fixing a rate is not charging the land with a tax, though the rate is essential to the 

eliarge. 

Error to the Court of Common Pleas of Northumberland County. 
Opinion delivered February 9, 1874, by 

Agnew, C. J. — If we read together the entire charge in this case, 
including the answers to the points, we find it not contradictory or 
i^Original Editum, p* 67.] 



Digitized by 



Google 



62 Greenough v8. Coal Co. et oL 

erroneous. In the main, it was a fair exposition of the law appli- 
cable to the facts. The st^itement that the valuations are to be made 
and returned by the township assessors, and that these returns, with 
their valuations, and the rates affixed, constitute a legal assessment, 
was made in answer to a point, and repeated in the charge evidently 
in consequence of a cont^t upon the Question, what constitutes a 
true assessment? It cannot be expected that the court shall refrain 
from any expression of opinion upon subjects of contest before it, 
nor is it error when the court clearly puts the case to the jury on its 
true question. The following cases show that the court did not mis- 
take the character of a regular assessment : Walla vs. Smythy 5 P. F. 
Smith, 159, where the cases are collected ; Lyman vs. City of Phila- 
ddphia, 6 P. P. Smith, 501 ; McReynolda vs. Longenberger, 7 P. F. 
Smith, 13. But the court did not charge that the plaintiflf was 
bound to prove such an assessment in order to support a rate for 
taxes ; and, on the contrary, referring to the act of 12th April, 1842, 
making all the records of the county commissioners charging lands 
as unseated with arrears of taxes evidence of assessment, the judge 
expressly instructed the jury that there was evidence of an assess- 
ment upon the tracts of land mentioned and described in the com- 
missioners' books, and that those books were evidence of an assess- 
ment, by virtue of the act, without other evidence of action on the 
part of township assessors. The same instruction is conveyed in 
the answers to tne third and fourth points, and is repeated and en- 
larged upon in the last part of the charge. It is in vain to contend 
that the jury *must have been constrained by the definition of a 
regular assessment to consider it as binding on them in their finding. 
They were clearly and often informed that under the act of 1842, the 
commissioners' book containing the charges against this body of 
lands, and for which they were sold, was sufficient to support the 
sale. The judge took fairly the distinction, arising upon the act of 
1842, which 4s taken by our brother Sharswood in the case of flew 
vs. Herrington^ 30 Legal Intell. 241, holding that when such evidence 
exists, the irregularity in the actual assessment, if any, is aided by 
the fourth section of the act of 13th March, 1815, declaring that 
"no alleged irregularity in the assessment or in the process, or 
otherwise, shall be construed or taken to affect the title of the pur- 
chaser, but the same shall be declared to be good and legal." There 
was but one particular in which the judge deemed the book defi- 
cient, and this he properly submitted to the jury, to wit : the time 
when the assessment in the commissioners' book was made. There 
was no evidence whatever on the face of the book of the precise time 
of making the assessment or of making the entry in the book, and 
, none appeared in the minutes of the commissioners. The fact was, 
therefore, necessarily submitted to the iury on the evidence, and with 
the distinct instruction of the court, that presumptively the assess- 
ment was made in the year 1864, a presumption most favorable to 
the plaintiff; otherwise the evidence itself left the jury pretty much 
at sea, without star or compass. 

The plaintiff contends that this entry in the minutes of February 
3, 1864, — " the board of commissioners agree to fix the rate of county 
i* Original Edition, p. 68.] 
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tax at two mills on the dollar^ the same as 1863," determines the 
time of the assessment. But this entir does not stand alone, and 
is followed by subsequent entries on the minutes, tending to show 
that the assessment was not complete on the third of February, 1864, 
and that the sum stated was only the intended rate for all county 
taxes, on seated as well as unseated lands. The entry on the min- 
utes, March 25, 1864, that a full board of commissioners met and 
signed the assessment books, shows that the general assessment was 
not then complete. ^' Books " here is in the plural, and evidently 
refers to the assessment books for the several townships, commonlv 
called duplicates, which is strengthened b^ the entry on the 20tb 
of April following that ^' the board of commissioners fix the rate of 
county tax at two mills on the dollar for the year 1864." This minute 
of the finial fixing of the rate wears a final aspect not belonging to 
the minute of 3d February preceding, which looks more like a pros- 
pective intent. It seems to be very evident that the general assess- 
ment of county tax for all purposes was not complete until at least 
the 20th of April, 1864, while as to the unseated lands there is strong 
evidence of incompleteness even then. This uncertainty of time 
makes it evident that the subsequent minutes of November 20, 1865, 
November 30, 1865, and December 13, 1865. were not irrelevant. 
Taking them in connection with the mode ot keeping the commis- 
sioners' book by biennial periods, it looks very much as if the ♦com- 
missioners of Northumberland county were very irregular in their 
mode of dealing with the unseated lands, and as if they thought it 
quite sufficient to have the unseated land list completea in time for 
the treasurer to advertise the list for sale every second year. Un- 
doubtedly they had no authority thus to link together the years 
1864 and 1865, and to change the rate for 1864, after they had dul^ 
assessed the unseated lands for that year ; but such being their 
irregular action, we cannot say that the court erred in receiving 
these minutes as evidence upon the question of fietct, when they 
actually completed the assessment for 1864. It cannot be truly said 
that these entries on the minutes throw no light on the question 
of fact, and, therefore, we cannot pronounce them so irrelevant as 
to make their admission erroneous. The time of the actual and 
final assessment was important to the defendants' case, for, if the 
land was seated, as the evidence tends to show, early in March, 
1864, before final assessment, or if the assessment was, in point of 
fact, not made until within a year before the time of sale, the treas- 
urer's sale conveyed no title. 

The ai^ument is fallacious that the rate of February 3, 1864, as- 
suming it to l.>e the fixed determination of the rate, is to be re- 
ferred to the preceding triennial assessment in 1862, and thus to 
constitute a complete assessment in 1864. Fixing a rate is not 
charging the lana with a tax, though the rate is essential to the 
charge. The property to be taxed in the unseated list must be as- 
certiuned and individuated before it can become the subject of a 
charge. While the triennial assessment is the basis of the subse- 
quent annual assessment, and the valuation then fixed will remain, 
unless dbanged by reason of alterations in the property, it does not 
I* Original Edition, p. 69.] 
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per $e constitute the annual assessment of the property with taxes. 
The charging of lands with taxes is an annual process, for the 
reason that neither the property itself, nor its ownership, necessarily 
continues for triennial periods. The commissioners would have no 
ri^ht to reject the annutU returns, and, falling back upon the last 
triennial return, make their charges upon it The six tracts, the 
subject of the return in 1862, in one body might have been discon- 
nected by sales or changed by improvements; part mi^t under 
different owners become seated and not subject to sale, leaving 
others unseated and liable to be charged as unseated. CM* necessity 
the charging of the lands as unseated for any year must be the act 
of that year, having relation to individual properties as then exist- 
ing, and cannot he made good by reference to the state of the prop- 
erty in the preceding triennial period. It is true in this case the 
property remained without change, but this did not affect the duty 
of the commissioners to charge it specially with the taxes of 1864. 
We are, therefore, brought back to tne commissioners' book and the 
assessment of 1864 contained in it as the only evidence of the as- 
sessment for that year, and as there was nothing in it to exhibit the 
time of the assessment, there must be a resort to independent or 
outside facts to determine the true time. This brought in, neces- 
sarily, all the acts of the commissioners "'found in the minutes of 
their proceedings relating to the unseated lands, which could throw 
any light on the main question, when did they complete their as- 
sessment of unseated lands for the year 1864 ? 

These are the only questions we deem it necessary to notice, as 
their decision rules the case. The verdict of the jury on the facts 
is not the subject of our inquiry. 

Judgment affirmed. 



Samuei. K. Ashton vs. Daniel M. Dull. 

To render the endorser of a note liable, demand mast be made of the maker, if at a 
bank or place of business, within usual business hours; if at his residence^ at a 
reasonable time, and not at an hour when it may be presumed the fstmily will be 
in bed, unless the maker or his agents are in the office when demand is made, 
though oift of business hours. 

Error to the District Court of Philadelphia. Opinion delivered 
February 16, 1874, by 

Gordon, J. — In order to render the endorser of a promissory note 
liable upon the default of the maker it is necessary that demand be 
made oi the maker, and this demand must be made at the proper 
time and proper place, otherwise the endorser is discharged. 
Where a note is payable at a bank, demand must be made witnin 
the usual business hours ; when payable at an ordinary business 
liouse, it must be presented within the business hours which are 
usual and customary to such houses. Where it is payable at a 
private house, it should be demanded at a reasonable time and 
not so late in the day or so early in the morning that it may be 
presumed the family will be in bed. . . . The reason of these rules 
IS obvious. We expect to find business men in their banks and 
[* Original Edition, p. 70.] 
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officeB only during business hours, and to make the demand at 
such places out or such hours would be a useless formality. So to 
make the presentation at a man's house at midnight is to make it 
when, from the nature of things, the maker is unprepared to pay, 
though he may have both the will and the means so to do. We 
apprehend, however, that this rule does not obtain when the maker, 
or those persons who usually transact his business, are in his office 
when demand is made, though out of business hours, as in the case 
cited in the fbot note: Byles on Bills, 206, when a note Was made 
payable at a bank, demand made out of business hours held good, 
the officers of the bank being there and the cashier answering that 
there were no funds to meet the note. It will be seen by the re- 
hearsal of these legal rules that the affidavit of the defendant in this 
case was sufficient to give him a trial by iury. He swears that de- 
mand was not made of the maker of the note personally, nor at 
his usual place of business during his office hours, and that those 
hours were the same as those of similar offices in this city. This 
raises the question whether, if demand were made at all, it was 
made at a reasonable time, regard being had to the place. If made 
at his office at an hour when, from the general custom, it couM not 
be expected that he or his clerks would be there, then clearly it 
could not avail to fix the endorser. 
Judgment reversed and procedendo awarded. 



"^LoNO vs. Rhawn. 

When a note \» taken aflor its mstnri^, it it taken rabjeet to the equities existiaj^ 
between the oriffinal partiee arising ont of or oonneeted with the note itself, soch 
as its aooommodition character, bat not to a set-oC 

Error to the District Court of Philadelphia. Opinion delivered 
FArwxry 9, 1874. by 

MsRCUR, J. — ^It is admitted that the note passed into the hands 
<tf the plaintiff below after its maturity. It was then, in the eve 
of the law, dishonored paper. It is true, the endorsee did not take 
it subject to set-off, but he did take it subject to the eauities arising 
ont of or connected with the note itself: Hughes yq. ijorge^ 2 Barr, 
108 : Downetf va Sharp, 13 P. P. Smith, 322. 

The evidence showed that the payee was largely indebted to the 
makers of the note ; that he had coUected money for their use ; that 
he was to pay the same over to Long, one of the makers ; that 
when Long and Grant met at the office of the latter Long spoke of 
the unsettled balance between them and asked Grant if he could 
not let him have some of it^-one thousand dollars; that then 
Grant gave Long a check for money, and Long gave Grant the note 
in qoestionv It is claimed bv the defendants below that for the 
purpose of paying them one thousand dollars Grant suggested that 
their note for iheX amount should be drawn payable to him and 
that he would endorse it and have it discounted at bank, and thus 
obtain for them the money ; and he would take it up at maturity. 
That thereupon Long gave the note in question, and Grant gave 
5 [♦ Origiwd EdUiati, p. 71.] 
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him the check for the same amount; that when the note matured 
it was taken up by Grant according to his agreement 

The learned judge below deemed the evidence insufficient to sub- 
mit to the jury and directed their verdict to be rendered in favor 
of the plamtiff below. In this, we think, he erred. The facts 
proved, wholly unexplained by tne plaintiff below, were sufficient 
to have been submitted to the jury to find whether the note was 
not ^ven for the accommodation of Grant It was given at an in- 
tervtew in which he admitted his indebtedness to the makers, and 
when he was asked for a payment of the sum for which the note 
was dven. Thereupon the note was executed and delivered to him 
and he gave his check to Long for money. After the maturity of 
the note it was found in his hands and he then disposed of it to the 
plaintiff below. If the jury should find that tlie note was given 
under the circumstances claimed by the defendants below, and 
taken up by Grant when it matured, then the plaintiff below took 
it subject to all the equities which had attached to it while in the 
hands of Grant, and there was a good defence : Bower vs. Hayings 
et aL, 12 Casey, 185; Wilson vs. Mechanics' Saving Bank, 9 Wright, 
488. 

Judgment reversed and a v^r^/acuu cb n<n;o awarded. 



*Firsl Judicial DigtricL 

Court of Common pieoo of pi|ilaiel)il|ia. 

WiBTER w. The City. 

The new eonstitatfon doei not affect the takingf of land under a apecial act panted 
L I before its adoption. 

In equity. Opinion delivered February 7, 1874, by 

Paxson. J. — ^The points involved in this case have been before us 
80 often tnat they are becoming familiar. We do not see wherein 
it diflfers from StnecUy vs. Irvin, 1 P. P. S. 446, unless, as we alleged 
at the argument, it is aflTected by section 8, art. 16, of the new con- 
stitution, which provides, that "municipal and other corporations, 
and individuals, invested with the privilege of taking private 
property for public use, shall make just compensation for property 
taken, injured or destroyed, by the construction or enlargement of 
their works, highways, or improvements, which compensation shall 
be paid or secured before such taking," etc. 

It is unnecessary to discuss this clause of the constitution, for the 
reason that the act of 15th March, 1873, entitled "An act to open, 
grade, and pave Stiles street, from Broad street to Thirteenth street, 
m the Twentieth ward of the city of Philadelphia." was passed be- 
fore the adoption of the present constitution, ana the land of the 
complainant was taken by force and virtue of said act at the time 
of its passsjge. 

The motion to continue the injunction is denied. 



l*Or*ginal EdiUon, p. 72L] 
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Heyl v8. The City. 
A motion to diwolve an ii^nnction will not be entertained nntil an anfwer be filed. 

Opinion delivered Febmary 7, 1874, by 

Paxson, J. — In this case the usual ex parte injunction was 
granted, and, after a hearing, continued, more than a year ago. On 
Tuesday last the cause was set down for argument upon a motion 
to dissolve. No answer has been put in, nor has any step he&a, 
taken b^ the defendant since September 28, 1872, when the order 
continuing the special injunction was made. I declined to hear the 
motion to dissolve, and continued the cause until the next equity 
motion day, for the reason that such application could not properly 
be made until after answer filed. Subsequent reflection has satis- 
fied me that in this I was rieht. It is true, some of the text books 
sa^, that a motion to dissolve may be made before answer; but 
this manifestly applies to ex parte injunctions, and not to cases 
where there has been a hearing. Otherwise we might be constantly 
employed in reviewing our own decisions. It is purely a question 
of practice, and the correct rule in such cases will be found in 
Adams' Equity, 196, 359. 

If the defendants put in an answer on or before the next equity 
motion day, they will be in a position to move to dissolve the 
special injunction. 

*Ikjoenty-fir8t Judicial DistricL 

Court of (Eomrnon |Uca0, SditiBUdU Cotntts. 

Klopp et oL v8. Bbeitenbach. 

Tlie holding of an inqniaition, nnder the 44Ui section of the act of the 16th June, 
1S96, is a judicial acA, and most he performed by the sheriff himself If held by- 
a deputy u is invalid, though it may bind the sheriff. 

Exceptions to the confimTation of the sheriff's inquisition. Opin- 
ion by 

Walker, J. — ^There are eight exceptions filed to the approval of 
the sherifif's inquisition in the above cases. 

The only ones that are now material are the fourth and fifth, as 
to the l^^ity of the inquest, upon the ^ound of its not being held 
by the sheriff, as required by the provisions of the 44th section of 
the act of 16th June, 1836. rPurdon's Dig. 646, pi. 55, P. L. 769.) 

The depositions show that tne inquisition was held by the deputv, 
in the absence of the sheriff, thougn the iurors had been previously 
summoned by the sheriff and sworn by him. 

The act of assembly makes it the duty of the sheriff, whenever 
real estate shall be taken in execution, to summon an inquest for 
the purpose of ascertaining whether the rents and profits of such, 
estate, beprond all reprises, will be sufficient to satisfy the judgment 
upon which such execution was issued within seven years, and he 
shall also make return in due form of law of the inquisition so 
taken, to the court, with the writ. 

\^Original Edition^ p. 78.] 
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If this be a judicial act, the sheriff must perform it himself, and 
he cannot depute another to do it. 

In general, ministerial officers cannot appoint deputies: Boll 
Rep. 274; Comyer's Dig. "OflSce" D* 1, unless the office k to be 
exercised by the ministerial officer in person ;. and when the office 
partakes of a judicial and ministerial character, although a deputy 
may be made for the performance of ministerial acts, one cannot 
be made for the performance of a judicial act The sheriff, there- 
fore, cannot make a deputy to hold an inauisition: Bouvier's 
Law Dictionary, 462, unoer head of " Deputy." A deputy cannot 
make a deputy, except to do a particular act : 1 Salk. 96. 

The Supreme Court have decided, in McMasters vs. OaratherSy 1 
Barr, 324, that a deputy sheriff cannot deputize another to select 
and summon a iury of inquest, nor will the subsequent assent, of 
Hie parties validate such act. 

In Ayrea vs. Novinger^ 8 Barr, 412, they ruled that the sheriff^ or 
his regular djBjPUty juone can select a jury under the landlord and 
tenant act. Tnis last case was overruled so far as relates to the 
power of the deputy, in the Pennsylvania R. R, Co, vs. HeisUry 8 
^arr, 445, where that court held that it was irregular for the sheriff 
to select a jury from a list of names prepared by his deputy. 

♦Judge Kogers says, on page 452 of that case : " On more mature 
reflection I am satisfied that none but the sheriff himself is compe- 
tent to perform that duty. It is a judicial act, requiring judgment 
and discretion, which cannot be deputed to another." So a valid 
return can only be made by the sheriff himself: Beale vs. Oommih,^ 
7 Watts, 183, per Gibson, C. J. Though, if allowed to stand, it 
binds the sheriff: Andrews vs. LinUnij 1 Salk. 2<>5. 

To the same effect is McMuQin vs. Orr, 8 Phila. Rep. 343, and of 
Halerstroh vs. 2b6y, 1 Legal Chronicle, 387, where Jud^e Harding 
decided that the. holding of an inquisition is a judicial act and 
must be done by the sheriff. If the summoning of the inquest 
and the return of the writ be judicial in their nature (as have al- 
ready been decided by the Supreme Coiirt), a fair construction of the 
act of assembly would also make the holding of the inquisition a 
judicial act, for each act is only a part of one duty, and all are in- 
separably connected ; and in holding tiie inquest for the purposes 
of the law, as much, if not more, judgment and discretion are re- 
quired, as in summoning the jurors, or making return of the writ. 
There is no good reason why we should hold differently. No un- 
imrness is attributed to the worthy and efficient deputy of the 
^eriff, but the practice is against the law and should be discon- 
tinued. It might become, under certain circumstances, a fruitful 
source of abuse, and, as Judge Rogers says, might '^strike at the 
usi'fulness of one of our best institutions." 

These exceptions are, therefore, sustained and the inquisition sot 
midc* 
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0ttptattc €omn of pemaQtaNiiiiK. 

Soorr a dL vi. The National Bank of Chestek Valley. 

TIm pUindffi belcMf, wko k^ mi Mecwttt wkh the d^fiendaQt, m§de a «p«oi«i depotll 
of certain bonds for aafe-keepiiig, ift^jing nothing for the pririle^ the bonda 
wen etoleii bj the teller, who had always borne a^ood ehalraeter. 

SM, I. That the faaak was a fimtoitoas haUee, aad m MMh not liable, exeept Ibr 
flioaB DeKligeooe* 

12. llat neiSer the Ihct that the bank might haye discovered that the teller was db- 
hoeeit by a more freqaent or aecorate examination of hh aeeonnts, nor that he 
was allowed to keep the ** indiWdnal ledger^" which was the onlv book which 
was a check apoa him, nor that he was not dismissed when it was discovered thai 
he had made a saccessfiil apecmlatioii in stocky was such negligence as to render 
the bank liable. 

8. nat nothing short of kaoiHedce or r e as o nabl e groands «f saspicioo by the bank, 
that the teller was vnfit to be appointed or retaiaedf would reader it liable: 
Fati€r vs. Eitex BanLl? Mass. 478, approved and followed : JLtmeoMar Bank vt» 
amWk^ 12 P. F. a (62 Peana. 8tat.) 47, rentarked oo. 

Error to the Court of Common Pleas of Chester Cooaty. Opin« 
ion delivered February 16, 1874, by 

Agnew, C. J. — ^As earlv a« the caee of Tompkins vs. SdUmarsh^ 14 
8. & R. 275, it was deciaed that a delivei^ <h a oackage of money 
to a gratuitous bailee, to be carried to a distant place and delivered 
to another for the benefit of the bailor^ imposes no liability upon 
the bailee for its safe-keeping, except for gross negligence. In thai 
case, the package was ^stolen from the valise of the bailee, at an 
inn in the course of his journey, after it had been carried to his 
room^ in the usual custom of inns im that day (1822). The same 
rule IS laid down by Justice Coulter, argumdOy in Lhyd vs. Wed 
Brwfuh Bank, He says, a mere depository, without any special 
undertaking, and without reward, is answentble for the loss of the 
goods only m case of gross n^ligence. which, in its effects on con* 
tracts, is equivalent to fraud. He furtner remarks, that the accom* 
modation here was to the bailor^ and to him alone, and he ought to 
be the loser, unless he in whom he confided, the bank or cashier, 
had been guilty of bad faith in esposing the goods to hazards to 
which they would not expose their own. These rules he derives 
from Oogm vs. Bemardj 2 Lord Raymond, 909: (1 Smith's Lead. 
Ca., part I, 369, ed. 1872;) and Fo$^ vs. EmK AmO;, 17 Mass. 501. 
In the latter case, the law of bailment was exhaustively discussed 
by Parker. C. J., and the conclusions were as above stated. It was 
further held that the degree of care which is necessary to avoid the 
imputation of bad faith, is measured by the carefulness which the 
bauee uses towards his own property of a similar kind. When 
such care is exercised, the bailee is not answerable for a larceny of 
the goods, by the theft even of an officer of the bank. It is further 
said, that from such special bailments, even of money in packages^ 
for safe-keeping, no consideration can be implied. The bank can^ 
not use the deposits in its business ; and no such profit or credit 
from the holding of the money can arise as will convert the bank 
into a bailee for hire or reward of any kind. The bailment in such 
case is purely gratuitous, and for the benefit of the bailor, and n0 
[^Or^Hol EdUian,p. 76.] 
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loss can be cast upon the bank for a larceny, unless there has been 
^oss negligence in takins care of the deposit. These appear to be 
just conclusions, drawn m>m the nature of the bailment. The rule 
in this State is stated by Thompson, C. J., in Lcmcaster Bank vs. 
Smithj 12 P. F. Smith, 54. He says: ''The case on hand was a 
voluntary bailment, or, more accurately speaking, a bailment with- 
out compensation, in which the rule of hability for loss is usually 
stated to arise on proof of gross negligence." That case went to 
the jury on the Question of ordinary care, and hence the observa- 
tion of the chief-iustice, that the same idea was sufficiently ex- 
pressed by the iudge below in using the words, want of ordmary 
care. It may oe proper, however, to say, that want of ordinary 
care is applicable to bailees with reward, when the loss arises from 
causes not within the duty imposed hy the contract of safe-keep- 
ing, as from fire, theft, etc., and hence is not the measure in such 
a case as that before us, which we have seen is gross negligence. 

That case was one where the teller of the bank deliver^ the de- 
posited bonds to a stranger, calling himself by the name of the 
bailor, without taking sufficient care to be certain that he was 
delivering the package to the right person, and the bank was held 
responsible for his negligence. There the teller, in giving out the 
deposit, was acting in his official capacity, and hence the liability 
of the bank. The case before us now is ^different, the bonds bein^ 
stolen by the teller^ who absconded. This teller was both clerk and 
teller ; but the taking of the bonds waa not an act pertaining to his 
business, as either clerk or teller. The bonds were left at the risk 
of the plaintiff, and never entered into the business of the bank. 
Being a bailment merely for safe-keeping, for the benefit of the 
bailor, and without compensation, it is evident the dishonest act of 
the teller was in no way connected with his employment. Under 
these circumsi;ances^ the only ground of liability must arise in a 
knowledge of the bank that the teller was an unfit person to be 
appointed, or to be retained in its employment So long as the bank 
was ignorant of the dishonesty of the teller, and trusted him with 
its own funds, confiding in his character for integrity, it would be a 
harsh rule that would hold it liable for an act not in the course of 
the business of the bank, or of the employment of the officer. 
There was no undertaking to the bailor that the officers would not 
steaL Of course there was a confidence that they would not, but 
not a promise that they should not The case does not rest on a 
warranty or undertaking, but a sross negligence in care-taking. 
Nothing short of a knowledge of the true character of the teller, or 
of reasonable grounds to suspect his integrity, followed by a neglect 
to remove him, can be said to be gross negligence, without raising a 
contract for care higher than a gratuitous bailment can create. The 

Juestion of the bank's knowledge of the character of the teller was 
drly submitted to the jury. 

But it turned out that after the teller absconded his accounts 
were found to be false, and that he had been abstracting the 
funds of the bank for about two years, to an amount of about 
•26,000. 
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It was contended that the want of discovery of the state of his 
accounts for such a length of time, especially as he had charge of 
tiie individual ledger, was such evidence of negligence as made the 
bank liable. 

The court negatived this poeitioiDy and held that the bank was 
not bound to search his accounts for the benefit of a eratuitous bailor, 
whose loss arose not from the account as kept by him, but from a 
larceny, a transaction outside of his employment 

We perceive no error in this. The negligence constituting the 
ground of liability must be such as enters into cause of loss. But 
the &lse entries in the books, and the want of their discovery, was 
not the cause of the bailor's loss, and not connected with it True 
the same person was guilty of both offences, but the acts were un- 
connected and independent 

True the bank did not discover in time the injury he did to it; 
but the very fact thai it did not discover his false entries and his 
peculations repels the knowledge of his dishonesty. The neglect 
was culpable, and might have Ted to responsibility to those with 
whom they had dealings, if they suffered from that neglect But 
tliis neglect to examine into his accounts was not the cause of the 
bailor's loss. His loss was owing to the immediate act of dishonesty 
of the teller, and not to his purloining the *funds or falsifying the 
accounts of the bank. The argument of the plaintiff simply results 
in tins; that mistaken confidence is a ground of liability. But if 
this were the case, business would stand still ; for without a common 
d^pree of confidence in agents and ofiicers, much of the business of 
tiie world must cease. The facts were fairly left to the jury, with 
the proper instructions. 

Anotner complaint is, that the teller was suffered to remain in 
employment after it was known that he had dealt once or twice in 
stock. Undoubtedly the purchtise or sale of stocks is not ipso facto 
the evidence of dishonesty ; but as the judge well said, had he been 
found at the gaming table, or engaged in some fraudulent or dis- 
honest practice, he should not be continued in a place of trust So 
if the president of the bank, when he called on the brokers who 
acted for the teller in the purchase of stock, has discovered that he 
was engaged in stock ^mblinp:, or in buving and selling beyond 
his evident means, a different course would have been allied for. 
No officer in a bank, engaged in stock gambling, can be safi^ly 
trusted ; and the evidence of this is found in the numerous de* 
fftultars^ whose peculations have been discovered to be directly 
traceable to this species of gambling. A cashier, treasurer, or othet 
officer, having the custody of funds, thinks he sees a desirable 
speculation, and takes the funds of his institution, hoping to return 
tnem instantly, but he fails in his venture, or success tempts him 
on, and he ventures again to retrieve his loss or increase his gain, 
and again and again he ventures. Thus the first step, often taken 
without a criminal intent, is the fatal step which ends in ruin to 
himself and to those whose confidence he has betrayed. Hence, 
any evidence of stock gambling, or dangerous outside operations, 
should be visited with immediate dismissal. In this case, the 
l^Originoi Edition, p. 77.] 
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operations of the teller in stocks, as a gambler in them, was unknown 
to the ofiicers of the bank until after he had absoondedL Unon the 
whole, tife ease appears to have been properly tried, and finaing no 
error in the record, the judgment is atfirmed. 



O'Neill et al. «t. Wilt. 

A peremptory nonsuit on a sheriff's intorpleft^er is soch • dettrmination of (hfi Ikos 
as win operate to forfeit the bona if the goods are not forthcoming. 

Error to the District Court of Philadelphia City and County. 
Oj)iDion delivered February 16, X874, by 

Agnew, C. J. — ^This was a sheriff's interpleader bond conditioned 
that the goods levied upon '' shall be forthcoming upon the determin- 
ation of the said issue to answer the said writ of execution, if the 
said issue shall be determined in favor of the said Charles Wilt" 
The sole questioi? is, whether a peremptory nonsuit, under the act 
of 14th April, 1846, 2 Bright Dig. 1169, pi. 36, because of Uie non- 
appearance of the plaintiff in the issue or his counsel, is such a 
determination of the issue as will operate to forfeit the bond, if the 
goods be not forthcoming. We peroeive no good ^reason why it is 
not The issue is for the protection of the sheriff^ and to save 
litigation : Bcnn vs. Murk, 11 P. P. Smith, 185; Bcdn vs. Lyte, 18 P. 
F. Smith, 60. It should be under the pow^ and superintendence 
of the court, just as other issues are, dse it would be in the power 
of parties to delay or prevent the trial, in.disr^ard of the interests 
of justice. Hence the plaintiff can be forced to trial or compelled 
to submit to a nonsuit : Heinim vs. Ifotz, 10 Casey, 896. The power 
of the court is not arl>itrary, but one of sound discretion, to be 
exercised in view of the circumstances. If, therefore, the case be 
regularly on the trial list, and called for trial, and the plaintiff or 
his counsel do not appear, the court ma^, in the exercise of this 
discretion, order a nonsuit under the act of 1846. 

Without this power the controversy about tiie right of property 
in the goods may be prcdonged indefinitely to the prejudice of thte 
execution creditor. 

This brings us to conrider the effect of the nonsuit If it be no 
determination of the issue in &vor of the execution oneditor, n claim- 
ant, W repeated postponements, or by repeated renewabi of tlie issue, 
may finally worry out the plaintiff in the writ by nonsuit nfter non- 
suit The claimant is entitled as of right to but one issue in the same 
case, and not to many. Hence if there be a nonauit, he cannot be 
reinstated in his issue, unless b^ the grace of the court for cause. 
It would be injustice to suffer him to renew the contest de novo as 
often as he is nonsuited. The nonsuit therefore ends the particular 
issue^ when not set aside b^ the court, and this necessarily de- 
termines the issue in favor of the execution ereditor, so far, at least, 
that the sheriff may sell the goods, without liability to the datm- 
ant's action for a trespass in the seizure and sale. The clatraani 
having had his day in court, and failing to prosecute his claims, ia 
barred of bis action against the officer, and is bound to return tba 
I'^Origmci Editikm^ p. 78.J 
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goods or forfeit fait bofnd* Wfa^h^ his right of property is finally 
barred by such a noosait, it is not necessary we should now de- 
termine, the (]iiestioii not being before ns. It is sufficient to say the 
bond 18 forfeited if the goods be not forthcoming; and in such event 
the soretjr is bound as well as the principal. 
Pereeiving no error in the recora the judgment is affirmed. 

Fint Judicial DistrieL 

Cotrrt of (SMsmon pieoe, 9i|ilaiulii||ia. 

Christman fm. Baurichter. 

AHer dJMnlotion of a partDenhip and payment of iU debtt, if there is no apedal 
agreement, each partner ihoula be repaid ratably his adranoef. 

In equity. Ehcceptions to master's report Opinion delivered 
FAruary 21, 1874, by 

FINT.ETTER, J. — ^Thc Capital invested was $2,900 ; of which the 
plaintiff furnished $2,000, and the defendant $900. The business 
was '"unprofitable; and the assets are about $1,400. The master 
distributed this sum in proportion to tiie capital advanced by each, 
and chareed the costs equally. 

The ddendant excepts, 1st because the assets should have been 
shared equally; and secondly, because all the costs should have 
been imposed upon the plaintiff. 

Articles of partnership are not intended to define all the rights 
and duties of partner inter m. Much is left to be understood and 
determined by general principles, which are always applicable 
when not clearly exdnded. Thev are to be construed so as to de- 
feat fraud, and the taking of unmir advantages : Lindley on Part- 
nership, pp. 841 and 843. 

In the case before us the articles of agreement provided that '* the 
profits shall be divided equally." ''And in case of the dissolution 
of this co-partnership from whatever cause, the parties hereto agree 
to and with each other that they will make a true, just and final 
account of ftll things relating to their said business, and in all 
things truly adjust the same. And after all the affairs of the co- 
partnership are adjusted and its debts paid off and discharged, 
then all the stock and stocks, as well as the gains and increase 
thereof, which shall appear to be remaining, either in money, 
goods, wares, fixtures, aebts, or otherwise, shaU be divided between 
them." 

It is dear there can be no division of assets until they shall have 
made '' a farue, just, and final account of all things relating to their 
said business, and in all thii^ truly adjust the same." Not the 
least of the things relating to their said ousiness are the accounts 
of the individual partners with the firm. The^ are some of the 
afiiin of the oo-partnership, the adjustment of which they have 
BBoda neoessary to a division of the asBeto. 

There is no allegation that '^ equally" was omitted from the 
douse hj fraud or mistake. We cannot interpolate it ; for that 
\^Origin9l EdiHim, p. 79.] 
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would be adding to the written contract of the parties. There is no 
ambiguity in the language used ; and as it stands we must apply 
the principles of construction. ^' Divided " means divided acoordmg 
to law. 

Partnership arises from a contract to join in lawful business ; and 
to divide the profits and losses. The controlling idea is a division 
of profits. The courts have always held that a partnereliip existed 
whenever the profits were divided, even though the parties may 
have agreed otherwise. 

It nowhere appears that a division of assets enters into the defi- 
nition of partnership. That, indeed, could only work a dissolution. 
This should be kept in view when we consider the language of 
judges and text-writers in reference to the ** shares " of partners. 
That term in an active partnership could mean only division of 
profits or losses. In the settlement of the affairs after dissolution 
its meaning could not be enlarged. It could not, therefore, include 
the capital. That must be distributed upon other principles, or by 
special agreement. 

Capital is the conjoined means of each partner, to be used for a 
specific purpose. Its component parts should be none the less the 
property "^or the individual members when dissolution has occurred, 
oecause of the combination. 

It may be considered well settled, that " when there is no evi- 
dence from which any satisfiEictory conclusion, as to what was 
agreed, can be drawn, the shares of the partners will be adjudged 
equal." 

What follows from this? Equalitv in the thing is created; in its 
objects, in authority, and in the pront and loss. It does not imply 
equality in the component parts of that by which the agreement of 
the parties was made effective. When the fabric is useless for the 
purposes of its creation natural equity would suggest that to each 
would belong whatever he had contributed thereto. Any other 
rule would be a continuing temptation to him who had furnished 
the smaller part, to violate his duty as a partner, and thereby com- 
pel a dissolution. 

Accordingly, we find in Lindley on Part., p. 696 : ** When it is 
said that the shares of partners are prima facie equal, although their 
capitals are unequal, what is meant is, that losses of capital, Uke 
other losses, must be shared equally : but it is not meant that, on 
final settlement of accounts, capitals, contributed unec^ually. are 
to be treated as an aggregate fund, which ought to be divided be- 
tween the parties in equd shares." 

When a partnership is created there are two distinct parties inter- 
ested therein, first, the individual members, secondly, the conjoined 
members or firm. The firm represents the capital. It is therefore 
debited with the amount paid in by each partner. But there must 
be also an account for each of the members, in which he is credited 
with what he brings into the business, and debited with what he 
takes out of it These accounts show how thev stand in relation to 
the firm, and to each other. Upon a final settlement they must be 
balanced just as any other. This would effeotuaUy preclude tbe 
I* Original Edition, p. 80.'] 
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poasibility of an unjust distribution of the assets of the partner- 
ship. 

in stating an account between partners each should be credited 
with what he has brought into the enterprise, and debited with 
what he has taken out. If there is no evidence as to the amount 
contributed by them, the shares of the whole assets should be con- 
sidered eaual. 

Upon oissolution, after the debts are paid, the advances should 
be first paid ; and then each partner should be paid ratably what 
is due to him in respect of capital upon the settlement of the ac- 
counts of all the partners. If there snould be a residue, it should 
be divided as profit in equal shares, unless otherwise agreed upon. 
The losses of capital, if not specificallv provided for, must be borne 
equally. Watson on Part, 285 ; lindley on Part pp. 623 and 827; 
West vs. Skip, 1 Vee., Sr., 242. 

The master has been governed in his distribution, substantially, 
by these principles. The costs of the proceedings have arisen from 
a difi'erence of opinion upon the articles in reference to a division 
of the assets, in this, no blame can be ascribed to either party, 
and, therefore, the costs were properly charged in equid portions. 

The exceptions are dismisscKl. 



*0iqirane Cotrrt of flemttsliiania. 
CfiissT v$. Hestonville, Mantua & Pairmodnt Passenger Railway 

Ck)HPANY. 

Ab « generml rnle « question of neffligenoe mtigt be submitted to « jmy. Where the 
measure of dotj is ordinary and reasonable oare, it is always a queition for the 
jury. There is no absolute rule as to what constitutes neglii^enee. 

Where. the measure of duty is not onyarying. where a higher decree of care is de- 
manded under some eircnmstances than nnaer others, where both the duty and ex- 
tent of its performance are to be ascertained as foots, a iury alone can aetermine 
what is negligence, and whether it has been proved. Where negligence is concur- 
rent a child will not be held to the exercise of the same degree of care and discre- 
tion as an adult 

It is the duty of a railway company to cause its cars to come to a foil stop to permit 
a passenger to get off. 

Error to the District Court of Philadelphia. Opinion delivered 
January 26, 1874, by 

MsBcuR, J. — ^The first assignment of error is not according to the 
rules. All the other assignments are to the charge of the court, 
and will be considered together. As a general rule, a question of 
negligence must be submitted to the jury. It should be where 
there is any substantial doubt as to the facts, or to the inferences 
to be drawn from them : Penngyhania Railroad Co. vs. BameUy 9 
P. F. Smith, 250 ; Johnson vs. Bruner, 11 P. F. Smith, 58; McKee vs. 
Bidwdlj 80 L^ Intelligencer, 893. 

There is no abedute rule as to what constitutes n^ligence. It is 
dependent upon the particular circumstances of the case. Where 
the measure of duty is not unvarying; where a higher degree of 
oare is demanded under some circumstances than under others ; 
where botb the duty and the extent of its performance are to be 
I* Original Edition, p. 81.] 
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Moertained as facts, a jory alone caa •determine wbat is negligence, 
and whether it has been proved : McCuUy vs. Clark et cd.y 4 Wright, 
406; Permsybama Qmal Qk vs. BetUly, 16 P. F. Smith, 30. Where 
the measure of duty is ordinary and reasonable care, it is always a 
ouestion for the jury : Weitehesler A PhUaddpkm EaUroad Co. vs. 
McElwee. 19 P. F. SmiUi, 311. Where negl^nce is concurrent, a 
child will not be hdd to the exercise of the same degree of caie and 
discretion as an adult: Raneh vs. Uof^ et aL,7 Casey, 358 ; Pmtir 
9ylvania Railroad Oq. vs. Kelly, Idem, 372; Smith vs. (yConmer^ 12 
Wright, 218; Oakbmd Bailwmy Co. vs. Fielding, Idem, 320; Glaesey 
vs. KM. J: F. Paeeenger EaUread 0»., 172; Ke^ vs. Penneybfama 
Railroad Cb., 15 P. F. Smith, 269. 

Now let us apply the law to the £ACts in this case. The plaintiff 
was a child of the age of thirteen years. He and his companion, a 
boy of the same age, signalled the driver as the defendant's car 
crossed Thirteenth street The car was slackened to receive them ; 
they stood there by the side of the driver all the way out to Forty- 
first street and Lancaster avenue. *No objection was made bv either 
the driver or conductor to their riding there; neither of them re- 
quested the plaintiff to step inside of tne car; the conductor came 
to him and collected his rare ; at Forty-first street and Lancaster 
avenue, the plaintiff said to his companion in a voice sufficiently 
loud for the driver to hear, *' I am going to get off here." The 
speed of the car was thereupon slackened ; the plaintiff took hold 
of the dasher with one hand, and the iron on the car with the other, 
and stepped off; the car continued in motion; the plaintiff's foot 
sUpped ; he retained his hold to save himself: he was dragged two 
or three yards, and until the front wheel ran over his foot, causing 
the injury of which he complains. There was a crossing in the 
street where he desired to get off. 

In view of the plaintiff's age, we think this evidence should have 
been submitted to the jury ; the jury should have determined 
whether the plaintiff had l)een guiltv of negligence ; he should be 
held to the exercise of that degree of care and discretion ordinarily 
to be expected of a child of his age, neither more nor less : Smith vs. 
O^Oonner, supra. So in regard to the defendant's alleged negligence. 
The fifict that the plaintiff was suffpred to stand upon and ^ off 
from the front platform, and whether the defendant exercised proper 
care under all the circumstances, in not sooner stopping the car, should 
have been submitted to the jury. It is the duty of a railway com- 
pany to cause its cars to come to a full ^op, to permit a passenger 
to gei off. Whether the defendant properly discharged his duty 
with a due re^rd to the age of the plaintiff, and of the notice of 

«laintiff 's desure to leave the car, should have been left to the jurv. 
i^e think the learned judge erred in directing that the verdict shouM 
be for the defendant. The errors are sustained. 
Judgment reversed, and a venire facias de novo awarded. 

Taytx)r*8 Appeal. 

Th« deeedent exeeoted an Mifgnment, sealed it np in an enyelope, and placed it la 
Hm fir»fffoof of tha firm, of which ke wai a member. Upon tba oatiida of tbs 

[;^Origimal EdiHon^ p. 82.] 
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«VPftfope, b» wrote tlk« iMtni* of tiie asBigBM, addiag, " pkaM Msd this to hJm on 
mj death." After his death it was found in the fire-proof. Meldt DOt to be a^gift, 
or to create a trust in ftivor of the assignee, as there had been no dbliverj. 

Appeal from the decree of the Orphans' Court oC Phfladd^im. 
Opinion delivered FAruary 2, 1874, by 

Mkrcub,, J. — The eerrectness of the decree made by the eovrt 
bdow, depends upon the solution of two questiofis^ Tbey are: 

1. Was there; a gift executed? If not,. 

2. Was a valid trust created? 

To constitute a gift, it must have been oonsnnusated by delivery. 
It caanot be made by words m fiUme^ or by words in prsesenti un- 
accompanied bv such' a delivery of the poesession as makes the 
disposal of the ming irrevocable : In re CampbeWa Estate, 7 Barr, 100 ; 
Withere vs. * Weaver, 10 Barr, 391 ; Kidder vs. Kidder H aZ., 9 Casey, 
268 ; Linsenbigler^ifB. Qcurley, 6 P. F. Smith, 166 ;. Pringle vs; /Vmpfe, 
9 P. F. Smith, 281. Where tiie donor retains the control of a volun- 
tary bond or any chose in action given or assigned, he retains 
control over the gift, and may cancel or destroy it. The seal to 
a voluntary assignment will not estop the assignor until deliv- 
ery, or what is equivalent to it: Pringle vs. Pringle, w^wa. 
Where the determining act remains in fieri, the intention to 
deliver does not execute the gift : Orauford^u Apjpeal, 11 P. F. Smith, 
52. 

What is the evidence of a delivery of the assignment? After 
Trouffh had executed it, he placed it together with the policy in a 
sealed envelope. Upon the outside thereof^ he wrote the name of 
the assignee, with his occupation and residence, adding, '^jdease 
send this to him on my dearai,'' and signed his name thereto. He 
then put the envelope in a fire-proof safe of tiie firm, of which he 
was a member. After his death, which occurred more than seven 
venrs thereafter, the seal was broken and the assignment found, 
buring all the interval between the assignment and his death, he 
continued to pay the premiums upon the policy. 

During his lue, neither the assignee nor the cestui que truel had 
any knowledge of the assignments* He kept it within bis exclusive 
controL It did not pass out of his possession. 

Placing it in the safe which belonged to the firm of which he was 
a member, did not deprive him of its possession. It is not shown that 
his partner ever saw the envelope prior to the death of Mr. Trough ; 
nor, if he saw it, is there anything indicating he had knowledge of 
its contents. Ilie direction on the envelope was to deliver after 
Trough's death. It clearly n^atived all idea of a ddivery prior to 
tiiat event. He retained the exclusive dominion and control over it, 
with full power to revoke the recjuest at his own will and pleasure. 
Hence, we are dearly of the opinion that there was no such delivery 
as to constitute a valid gift 

Then as to the trust. The Assignment was not a contract that 
could be enforced. It lacked the consideration, necessary in the 
absence of a delivery, to support aoontract or create a trust. Its sole 
consideration was natural love and affection. This is insufficient: 
Kamedy'a EueiOorB vs. Ware, 1 Barr, 445; h^ re CkunpbeU^e Eeiate, 
I* OHginal. Edition^ j». 88;] 
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mjpra. No court of equity would have compeUed its delivery : 2 
Kent's Com. 438. A court of equity will not enforce an unexecuted 
voluntary agreement : Colman vs. ISarrael^ 1 Ves. Jr. 60. It is true, 
a seal in law imports a consideration when the instrument has 
been delivered ; but prior to a delivery, or some act which is equiv- 
alent thereto, no such presumption is created: Pringle vs. PrmgUj 
mprcL The case of Raybold vs. Raybold, 8 Har. 808, and Orawford^$ 
Amecd, 11 P. F. Smith, 53, are entirely consistent with the result at 
wnich we have arrived. In each of them there was a valuable con- 
sideration to support the trust 

*In the former was the additional fact, that the property was 
purchased with the money of the persons claimine tne benefit of 
the trust, and the trustee had in compliance Iviui their request, 
caused a deed to be prepared in pursuance of the trust, although it 
was not executed. In the latter there had been a distinct credit 
entered on the books in favor of the claimant 

We think the court erred in sustaining the exceptions to the 
auditor's report, and in awarding the money to John W. Hicks. 

The errors assigned are sustained. 

The decree is reversed, the exceptions to the auditor's report are 
' dismissed, and the record ordered to be remitted to the Orphans' 
Court, to make distribution accordingly, and it is ordered that the 
costs of this appeal be paid by the appellee. 

The Philadelphia and Reading Railroad Co. w. Long. 

1. In an action against a railroad company for killing a child two jears and two 

months old, the question as to the position of the child, whether the engineer 
could see it. and the rate of speed of the train, were properly left to the Jury. 

2. The court below charged that tne fiust that the cliild was round in the street affords 

strong presumption of negligence; but the jury were to consider whether the 
mother took reasonable care of the child; if she did not, it was negligence. 
Held, correct. 

Error to the District Court of Philadelphia. Opinion delivered 
February 24, 1874, by 

Agnew, C. J. — ^Thiscase has been argued by the eminent counsel 
of the railroad company as if the facts were fixed with the certainty 
of a special verdict If we assume that the child, Rosanna Long, 
suddenly appeared upon the track, five or six feet ahead of the 
locomotive on the left hand side; that the engineer was in his 
proper place on the right side of the engine cab, looking out con- 
stantly, but his vision, for several feet in front of the cow-catcher, 
was obstructed by the boiler and carriage of the engine; and that 
the fireman was at his post ringing the hell, and unable to keep a 
look-out on the left hand side of the engine ; we mi^ht conclude 
tiiat the death of the child was an accident not within the power 
of the engineer to avoid, and that the court might have given a 
binding instruction to the jury. Then, indeed, tne rate of speed 
would be immaterial, for, upon such a sudden appearance or the 
child on the track, no rate of speed, no matter now slow, could 
have saved it But it was because these facts were not so fixed and 
certain, that the question of negligence must necessarily go to the 
jury, to ascertain exactly how they were ; and for the same reason 
[^Original Edition, p. 84.] 
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the rate of speed became an element properly belonging to the case. 
Only two witnesses saw the accident happen. One of them, S. A. 
Moore, coming out of an alley into Cotton street, which crosses 
Cresson street and the railroad track at right angles, saw the child 
and the locomotive at the same instant, at the crossing. To him 
the sight '*'and the accident were simaltaneous, so that his testi- 
mony gives us no information of the previous position of the child 
while the train was moving up Cresson from 6av street to Cotton. 
The other witness, Benj. levering,. saw more. He crossed Cresson 
at Cotton street; saw the eng^ine coming. Saw it when it left the 
depot at Gay street. The child was then on the upper side of the 
road; after crossing, he himself turned up Cresson street, and in 
doing this turned his back upon the child ; for he says, just as I 
tnmeid round the child went on the track, and the* cow-catcher 
struck her, the train then going over eight miles an hour. In his 
cross-examination he says, when he got opposite to the store at the 
upper corner of Cotton street, the child was then on the side of Mr. 
Iiong's house, and when he got over, the child was between the 
tracks. Thus it is very evident the testimony of this, the only wit- 
ness who saw the child before the train reached Cotton street, left it 
an open question of fisict where the child was, and whether she was 
not visible to the engineer had he kept a constant look-out while 
the train was moving up Cresson street, before it reached Cotton 
street, and whether a slower rate of speed would not have enabled 
the engineer to discover the child, as well as to reverse his engine 
before it came upon her. Two of the witnesses testify the speed to 
have been not less than eight miles an hour, and Levering gives as 
a reason for his belief, that he had lived there all his lifetime, and 
of course was in the habit of judging of the speed. Thus it is evi- 
dent that the position of the child while the train was moving up 
Cresson street, the lookout of the engineer, the place of the fireman, 
ihe rate of speed, and all the circumstances, were matters entering 
into the question of negligence, taken into connection, also, with 
the all-important fact that Manayunk is a closely built, populous 
town, Cresson street a public thoroughfare, not of great width, 
where many persons of all ages, sexes, and condition are constantly 

{)assing and repassing, and crossing the tracks of the railroad right- 
ully. It was, therefore, clearly the province of the jury to ascertain 
from the evidence the true position of the child while the train was 
moving up Cresson street, when and how &r the engineer ought to 
have seen the child in advance of the locomotive, and whether he 
was keeping a due look-out, and a properly regulated rate of speed, 
in traversing a populous street It was in view of this duty of the 
jury, the instructions of the judge, contained in the first three 
assignments of error, were apposite and correct We disagree em- 
phatically to the position taken by the learned counsel of the rail- 
road company that the rate of speed at the time was not material, 
and that seven or ei^ht miles an hour is a rate of speed compatible 
with safety in passmg through the streets of a populous town. 
While it is true that trains must be run at a high rate of speed to 
reach their greatest utility, populous towns and cities must be ez- 
[* OHginal EdUum, p. 85.] 
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eeptions, when the speed most be mcNlerated in view of the danger 
to life, limb, and prop^ty. Where the people and the trains have 
a common right to be, and to have a joint use *of the highway, the 
rights of eaeh must be regarded^ These remarks dispose of the first 
three assignments of error. 

There can be no just complaint against that part of the charge 
recited in the fourth assignment It does not contradict the an- 
swer to the defendant's fourth point The learned judge afBmied 
all his points, including the fourth; stating that it isnegiisence and 
would prevent a recovery for parents to suffer aa infont lesv than 
two years and two months old to wander upon a raihroad track 
where trains are constantly passing. In liiat part of the charge 
recited in the fourth assignment, the judge said, ** that the ihct that 
the child is found in the street affords a strong presumption of 
negligence on tlie part of the plaintiflfa. You will, therefore, con- 
sider whether the mother took reasonable care of the child ; if she 
did not, it was n^ligence."^ To suffer a child to wapder on the 
street has the sense of permit If such permission or sufferance 
exist, it is negligence. This is the assertion of a principle. But 
whether the mother did suffer the child to wander is a matter of 
fact, and is the subject of evidence, and this must depend on the 
care she took of her child. Such care must be reasonable care de- 

Sendent on the circumstances. This is a fact for the jury. If she 
id not exercise this care she was negligent What more than this 
can be demanded of her? When a railroad runs through & popu- 
lous city has the company a right to exact a harder measure, and 
are we to say, as a matter of law, that the citizens are to be impris- 
oned in their houses, or their children caged like birds, otherwise 
it is n^ligence? Is it negligence for the poor who congregate these 
crowded streets, unless, even in the summer's heat, they live shut 
up in the noisome vapors of their closed tenements, without a 
breath of healthy air ? Is this the life they must lead or be 
adjudged to be negligent? This mother gave her child a piece of 
bread, to satisfy it, closed the kitchen door to keep it in, and went 
to the next room to scrub the oil cloth on the floor, and before her 
labor was finished and in less than five minutes, the mangled body 
of her little one was brought in and laid before her. We have no 
reason to believe that her love for her child was less than that of 
the more favored of her sex, having servants at their beck. Because 
the child managed to lifl the latch and momentarily disap- 
peared, are we to say this was negligence per se, and that she suffered 
her child to wander into the street? What sort of justice is that 
which tells the mother agonizing over her dying child, your negli- 
gence caused this? You suffered your child to run into the jaws of 
death. We cannot perceive any mult in the railroad company. A 
speed of eight miles an hour along this populous thoroughfiEufe was 
all right We can endorse no such cruel doctrine ; but we must 
say, as was said in Kc^ vs. Railroad Company^ the doctrine which 
imputes negligence to a parent in such a case is repulsive to our 
natural instincts, and repugnant to the condition of that class of 
persons who have to maintain life by daily toil : 15 P. F. Smith 
276* The judgment is affirmed. 

[♦Orf^ncJ EdUion, p. 86.] 
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♦Cobb w. Bennett et dL 

TIm right of fUhiiig in a river is subordinftte to that of Dari^tion, bnt this does not 
excuse the master of a vesfel from running into and damaging a net of a fisherman, 
where he oould change the course of the vessel wUhaut prejudice to the reaeanable 
protectUion of hie voyage, and thus avoid the net. 

Error to the District Court of Philadelphia. Opinion delivered 
/e6ruary24, 1874,by 

Agnew, C. J. — We discover no error in the portions of the charge 
assigned for error. They may all be comprised in the following in- 
struction : ** I charge, as a question of law^ he (the defendant) was 
bound to shorten his tack, if he could thereby have avoided the 
nets, without prejudice to the reasonable prosecution of his voyage." 
This was said in view of the facts in evidence on part of the plaintiff, 
that the defendant was notified of the position of the net of the 
plaintiff; pointed to the light which marked that position, and re- 
quested to change his course, so as not to foul it, and that this could 
be done conveniently. The judge had already said : " But there is 
another right in the river, that of navigation, which is superior to 
the right of fishing, and when they interfere, that of fishine must 
give way to the right of navigation." He had also said : "Those 
exercising the rights of navigation will not be excused, if they are 
sufficiently warned, unless they make a reasonable effort to avoid 
them. Now, surely, it is not error to say that when the mariner is 
warned of his approach toward the net of the fisherman, he should 
change the course of his vessel, if he oai^ do so without prejudice to 
the reasonable |>rosecution of his voyage." The entire pK)int of the 
charge is contained in this qualification, and, hence, it was not 
doing full justice to the charge to omit the qualifying words in the 
assignment. What would be a reasonable prosecutioa of the voyage 
woiud depend on the attendant circumstances, and upon these u 
special instruction might have been called for. Without the qualifi- 
cation there would have been error, for we must agree that the 
mariner is not bound to shorten his tack merely because a net is 
stretched across his course. A vessel is entitled to take her course 
in the navigation of the river, and to hold it, without regard to the 
fisherman's net, provided the master act without wantonness or 
malice, and do no unnecessary damaj^. This is an obvious con- 
sequence of the superior right of navigation. But this, we think, 
was the very doctrine of the charge, and the exception contained 
in the qualification, in view of the facts in evidence. If the 
mariner, warned of the position of the net, and requested to 
change nis tack may do so " without prejudice to the reasonable 
prosecution of his voyage," can we say he is exercising his superior 
right of navigation jusUy, and in the spirit qf the maxim, 9ic utere 
iuo tU alienum non ludoSj if, indifferent to the inferior right, he reck- 
lessly holds on his way, and fouls and injures the fisherman's net? 
Certainly we cannot say this, for, in effect, it would be to say a 
fisherman has no rights whatever — ^that being no right '*'which 
another may disr^ard under all circumstances. In view of the 
« l*Original Editum^ pp. 87 cmd 88.1 
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legislation, both of Pennsylvania and New Jersey, the usag^ of 
fisning, and the decisions in our own State, there is a right of fishing 
in the Delaware, though subordinate to the right of navigation, 
which cannot be unnecessarily impeded by it Fisheries attached 
to the riparian ownership are valuable, and command high rents. 
This subject will be found to be discussed at great length and with 
much research by brother Sharswood, in the case of the Tinictim 
Flaking Co. vs. Oartery 11 P. F. Smith, 21. It, therefore, needs no 
further discussion here. The right of fishery is an acknowledged 
one, though it is entirely subordinate to that of navigation, and we 
intend, in this opinion, to lay down no principles which would 
burden commerce or restrict the navigator's rights, beyond that 
which his evident duty to others would justly require. Indeed, the 
question upon the charge comes down to wis: Is it wantonness, 
when a mariner, warned of the net, seeing the light marking its 
position, and requested to avoid it, yet, indifferent to the interests 
of the fisherman, keeps on his course, when a reasonable pursuit 
of his voyage woula not be prejudiced by avoiding the net? 
Wantonness is reckless sport, wilfufly unrestrained action, running 
immoderatelv into excess. If a man will do an injury, when he 
may reasonably avoid doing so, without inconvenience to himself, 
can it be said he is blameless ? Is it not worse than wantonness ; 
is it not rather malice, where he may, without prejudice to the 
reasonable enjoyment of his own right, desist from an injury to 
another, and yet will persist in committing it? Now, unless we 
deny this proposition, we cannot reverse, if there were anything 
exceptional in the fiicts, or contradictory in the evidence, it was in 
the power of the defendant to ask specific instructions upon the 
precise state of the facts as appearing on either side. If, by reason 
of the veering of the wind to the northeast, the running of the tide 
with the course of the vessel, the want of men on neck at the 
moment, or other sufficient cause, it would have been difficult, or 
even unreasonably inconvenient to shorten the tack of the vessel, 
or change its course, the instruction might have been asked, that in 
such a case the master was not bound to lufi^ or shorten tack. We 
agree with the counsel of the plaintiff* in error, that the interests of 
navigation are all-important to a port like that of Philadelphia, and 
are not required to give. way to the minor and subordinate right of 
fishing. But in a^nce of a call for instruction on the point so 
much insistea upon in the argument, we cannot say the court erred 
in the general instructions contained in the charge. There was 
evidence of malice sufficient to take the case to the jury, to whom 
it belonged, and not to the court, to say whether the lan^age used 
— "to hell with your net" — was a mere superfluity of maritime 
civility, or was indicative of malice. 
Judgment affirmed. 
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St. Clair Coal Company v8. Martz. 

AiUr pleading pftymeot to a scire faoitu on a mechanio'a lien, no question a« to tlie 

railloiencj of the lien can be raised. 
Under the aet of Febrnary 17, 1858. a lien was filed for a patent hoisting and dumping 

eace, against the entire leasehold estate of a oolliery. 
MM, That the act of assemblj gave the mechanic no snch lien. It confines the 

lien elearlr to the interest of the lessees in the improvement and maoliiuerjr upon 

whid» his labor and serTices were bestowed. 

Error to the Court of Common Pleas of Schuylkill County. 
Opinion delivered March 16, 1874, by 

Sharswood, J. — In Lee vs. Burke^ 16 P. P. Smith, 336, upon a 
icire facias on a mechanic's claim, when the parties went to trial 
upon tiie pleas of " no lien, payment set off with leave," it was held 
that no question of the sufficiency of the lien could arise on the trial 
of these issues — ^that even the plea of '* no lien " was necessarily 
confined to such questions of hot as might invalidate the lien, such 
as that it was not filed in time, that the work was not done or the 
materials furnished on the credit of the building, that the plaintifb 
had bound themselves to file no claim, or that the building was not 
such a one as was within the acts of assembly. But as to defects 
on the face of the claim filed ; they are not ndsed by such a plea. 
A foriwri is this so, when the onhr issue is upon the plea of i^ay* 
ment The question as to the sufficiency of the claim can be raised 
on demurrer or b^ moving to strike off the lien, but after pleading 
to the scire fadaSj it must 1^ considered waived : Lehman vs. T%(ytn<z8^ 
6 W. <b S. 262; Lybrandt vs. Eberly, 12 Casey, 347; HaweU vs. The 



Oto^, 2 Wright, 471. 



In the ]^ank vs. Oriesy 11 Casey, 423, it was decided that an 
architect employed to make the plan and drawings for a building, 
and to direct and oversee its erection in accordance therewith, is 
within the provision of the mechanic's lien law and entitled to 
a lien against the building for his labor. That the value of the 
services of such an archit^t might be enhanced by a patent right 
of which he was the proprietor, can hardly be doubted, and if a 
specific agreement is made with him for a certain sum for the use 
of his patent and his superintendence in putting it up, he is certainly 
entitled to file a lien for that amount and to recover it upon pro« 
ceeding bv scire facias. 

As we have seen that the question of sufficiency of the lien was 
not involved in the issue of facts presented on the pleading, it could 
not be the subject of a reservation, and even if the lien was insuf- 
ficient on its face, no judgment turn obstante veredicto, could have 
been i)roperly entered. 

*This disposes of all the errors assigned, except the fourth, which 
remains to oe considered. The lien was filed f^|^nst all the right| 
title, and interest of the St Clair Coal Company, of, in, and to all 
that certain improvement, machinery, and fixtures which are part 
of, and together make the erection known as the St Clair shaft col- 
i* Original Edition, pp. 89 and 90.] 



Digitized by 



Google 



84 Phillips vs. Reaoak. 



liery; the said colliery bavins been leased^ etc, for mining purposes. 
Tbe act of assembly under wnich this claim was filed, was approved 
February 17, 1858^ ramph. Ij. 29, and is entitled '^An act relative to 
mechanics^ liens in the counties of Luzerne and SchuylkilL" It 
extends the provisions of the general act of 1836 *' to all improve- 
ments, engines, pumps, machinery, screens, and fixtures erected or 
put up by tenants of leased estates on land of others in the counties 
of Luzerne and Schuylkill, and to all mechanics, machinists and 
material men doing work or furnishing the articles or materials 
therefor : provided, that the lien hereby created shall extend only 
to the interest of the tenant or tenants, lessee or lessees therein, ancl 
to the improvements, engines, pumps, machinery, screens and fix- 
tures erected, repairea or put up by the mechanics, machinists, per- 
sons or materialmen entering liens thereon." The claim of tbe 
plaintiff was for work done in the erection of a patent hoisting and 
dumping cage, yet the claim filed is against the entire leasehold 
interest m the colliery. The act of assembly ^ve the plaintiff no 
such lien. It confines the lien clearly to the mterest ot the lessees 
in the improvement and machinery upon which his labor and ser^ 
▼ices were bestowed. Upon an execution on the judgment upon 
this aciref facias^ the leasehold interest in the entire coUierv could be 
levied upon and sold. This fatal error in the claim, thouprh not 
regularly, is substantiaUy assigned. It certainly was not waived as 
merely formally defective and by going to trial on the issue of pay- 
ment In Cbtsey vs. Winierateiny 10 P. F. Smith, 895, where the lien 
was filed against the owners and not the lessees of *' a certain frame 
engine and shaft house," etc., judgment recovered on the scire faci(u 
was reversed on that account For that reason the judgment in 
this case cannot be sustained. The defendants below are entitled 
to an affirmative answer to their fifth point 
Judgment reversed. 

Phillips vs. Reagan. 

An actual lerj apon the goodi which are the subjeet matter of the advene claim la 
Dot neoeeiary to a nheriff 's interpleader. 

Error to the Court of Common Pleas of Schuylkill County. 
Opinion delivered March 9, 1874, bv 

Sharswood, J. — Under the ninth section of the act of April 10, 
i848,.Pamph. L. 460, it is not necessary to a sheriflTs interpleader 
that there should have been an actual levy upon the soods which 
are the subject matter of the adverse claim. The words of the act 
are, when anv '''such claim has been or shall be made to anv goods 
or chattels taken or '* entitled to be taken in execution." The Eng- 
lish Statute of 1 and 2 Will. 4, c. 58, s. 6, from which our act seems 
to have been copied, provides, '^ When any such claim shall be 
made to any goods or chattels taken or intended to be taken in 
execution." In Day vs. Oarr, 7 Exch. Rep. 883, 16 Eng. Law and 
E^. Rep. 578, it was held by the Court of Exchequer, that no actual 
seizure or levy upon the coods was necessary. " The interpleader 
act," says Pollock, C. B., '"clearly empowers the sheriff to apply to 
[*Origiiiai EdUian, p. 91.] 
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the court, if he goes with the intention of levying under Afi.fcL and 
a claim is set up to the goods ; and in many cases he may be well 
justified in applying to the court before he perils himself by aa 
actual seizure, under circumstances which might perhaps subject 
him not only to an action for the value of the goods, but also for 
damages for taking them." The statute requires an intention in 
the sheriff, and therefore when he withdraws from the possession 
upon an adverse claim he is not entiUed to be relieved : NolUm vs. 
Gunirip. 3 M. & W. 145. Our act is even broader than the Enelish 
statute, oy substituting the word ^ entitled " for the word " intended." 
There is great reason why, when the goods of one man may be taken 
under an execution against another, that an actual levy should not 
be necessary. Everv purpose of the act may be accomplished 
without it Especially is this so when the ^oods are in the actual 
possession, not of the defendant in the execution, but of the adverse 
claimant A very serious injury might be done to such a party by 
closing his store and putting a watchman in charge, even for the 
short period of time necessary to procure the order of the court for 
the interpleader. 
It may be that upon the rule by the sheriff calling upon the 

garties to interplead, the phiintiff in the execution may insist, for 
is own security, upon an actual levy and inventory. That seems 
to have been the case in Baron vs. McMaddny in the District Court 
of Philadelphia, 1 Troubat & Haly, 723-4. The dictum there was 
upon such a rule. But surely the claimant in whose possession the 
goods are has no such right He is called upon to maintain or 
abandon his claim, and if he maintains it and gives bond he retains 
the possession, and if he abandons, a levy must follow. When an 
issue is formea to try the property under the order of the court, all 
questions as to the right of the sheriff to relief are concluded bv 
the order, and the parties go to trial simply upon the issue awarded. 
We think, therefore, that the learned pudge bdow fell into an error 
in directing a verdict for the plaintiff m the issue because there bad 
been no actual levy. The other errors assi^ed do not need to be 
noticed. We think the rulings upon points of evidence were 
correct 
Judgment reversed and v&nire facias de novo awarded. 



*Thb New Schooner Magoib Cain et oL vs. Wm. M. Shakespeare. 

▲ contract to build a vcMel is a contract to be performed on land, and faUing withit 
the ordinary common law and belongs to State iurbdiction, and a State han a right 
to give a lien against her for work and materials entering into her constmction. 

Error to the District Court of Philadelphia. Opinion delivered 
February 24, 1874, by 

AoNEW, C. J.— The lien given by the act of 13th of June, 1886. 
for work done and niateriab furnished in the building of ships ana 
Tessels of all kinds, is expressl}r confin^ to certain classes of 
tradesmen and mechanics, to wit, carpenters, blacksmiths, mast* 
makers, boatbuilders, blockmakers, ropemakers, sailmakers, riggers, 
joiners, carders, plumbers, painters, ship chandlers, and others 
C^Original Edition, p. 92.] 
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named, condnding with lumber merchants. These are the indi- 
viduals who actually do the work and furnish the materials for 
building and equipping the vessel, and evidently are not the general 
oontractor who a^ees to build the vessel for another. As to him, 
no lien is necessary, for he can always provide for his own security 
by his contract, and is not bound to deliver the vessel until paid for 
her, unless he choose by his agreement to do so. This is tne very 

S round of the decision in Walker vs. NuAiUz, 6 W. & S. 519, a case 
irectly in point. In the case before us, William Fisher and son 
were the owners of the schooner, to whom the libellant furnished 
the materials for her. The contract with Lathbury, Wickersham & 
Co. having fiUlen through, they were left with the unfinished hull 
on their hands, and in this condition they made their contract with 
Andrew Scull and others to build and finish the hull of a three-mast 
schooner, then in frame, for the sum of $18,000, payable in instal- 
ments as the work progressed, the last $2,000 being pa^yable when 
the schooner was finished. In no part of this contract is there any 
a^eement to deliver before her completion, nor is such an intent 
discoverable. Clearly the persons thtis contracting for a finished 
vessel were not entitled to possession until payment in full ; so that 
title did not vest in them until the finishing of the vessel and de- 
livery of possession. Fisher and son were, therefore, the owners 
when Shakespeare furnished the materials, for which he claimed 
his lien. The period of time between the abandonment of Lath- 
bury, Wickersham & Co., and the new contract with Scull and 
others, was wholly immaterial in the case, for neither by the con- 
tract with Lathbury, Wickersham & Co., nor with Scull and others, 
did title or possession pass out of William Fisher and son — ^by 
neither were they bound to deliver the vessel before final payment 
Hence the general finding of the jury was all that was necessary, 
and the special finding directed by the court was wholly immaterial, 
and did neither good nor harm so far as the final result was neces- 
sarily involved. The errors complained of in regard to the special 
verdict are, therefore, without injury, and need no correction. Wil- 
liam Fisher and son being the owners of the vessel, this *fact dis- 
poses of all the errors specified, except that of jurisdiction. It is 
contended that a lien such as this, incurred in the building of a 
vessel, is not within the jurisdiction of a State court, but falls within 
the Federal jurisdiction, under the constitution of this United States, 
and must be enforced in an Admiralty Court. We do not think so. 
A contract to build a vessel is a contract to be performed on land, 
ialling within ordinary common law, and belongs to the State juris- 
diction. It differs not from a contract to build a wagon or a railroad 
car, made between citizens of the same State, and cannot be drawn 
into the Federal courts, because the vessel is intended to become a 
subject of maritime law. Whatever question may arise as to those 
liens, which the act of 1836 seeks to enforce against a finished vessel, 
after she has entered her appropriate element, certainly there can be 
none as to liens upon a vessel for work and materials entering into 
her construction, before she has passed within tiie dominion of mar- 
itime law. Some dicta and District Court decisions to the contrary 
{^Origifkcd EdUicnj p. 98.] 
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were overruled in People's Ferry Cb. vs. Beers, 20 Howard, 393 ; Roach 
vs. Ohapman, 22 Howard, 129. 
Finding no error in the record, the judgment is affirmed. 



Arnold's Administrators, /or use, vs. Fitzgerald. 

If a Tendee f*il8 to p*T the amount due and lurrendere back the posMision of the 
property, he cannot oe compelled to satisfy a jadgment which was to have been a 
part payment for the property. 

Error to the Court of Common Pleas of Armstrong County. 
Opinion delivered March 2, 1874, by 

Williams, J. — ^These two cases depending on the same facts were 
tried together under the same instructions, and as the assignments 
of error are the same in both, the judgments must stand or fall 
together. The defence set up to the writ of scire facias was that the 
judgments were paid and satisfied under the agreement between 
the parties of the 11th of April, 1860. By this agreement the de- 
fendant sold to the plaintiff ^s intestate a tract of land for nineteen 
hundred dollars, to be paid in the following manner, viz. : one thou- 
sand and two dollars and seventy-nine cents on the Ist of May, 
1860, by entering satisfaction on the iudgmerits in controversy, one- 
half of the residue on the 10th of Ma^, 1861, and the remaining 
half on the 10th of May, 1862. The evidence showed that the de- 
cedent took possession of the land and paid one hundred and one 
dollars of the purchase money ; that the defendant instituted an 
action of ejectment against him in the Common Pleas of Armstrong 
County and recovered a verdict and judgment for the land to be 
released on the payment of two thousand and fifteen dollars and 
seventy-six cents within thirty days from date, with interest The 
vendee failed to pay the amount K>und to be due by the jury and 
surrendered possession of the *land to the vendor. It is clear that 
his failure to pay the purchase money within the time prescribed 
by the conditional verdict and judgment operated as a aissolution 
of the contract and put an end to all the rights and obligations of 
the parties under it : PoUs^ Appeal, 5 Barr, 501. The vendor could 
no longer demand or maintain an action for the unpaid purchase 
money, nor could he compel the vendee to satisfy the judgments if 
they were unsatisfied when the recovery was had. They were not 
satisfied in fact; were they satisfied in law or in equity? The 
agreement to pay a portion of the purchase money by entering satis- 
fitction on the judgments was executory. Was it performed by the 
vendee ? If so, when and how ? The delivery of the possession of 
the land by the vendor to the vendee was not a performance of the 
latter 8 covenant to enter satisfaction on the judgment, nor was it a 
satisfaction of the judgments in fact or in law. Was it then a satis- 
£Eu^ion of them in equity ? Why should it be, if it was not so 
understood and treated by the parties? Why should the vendor, 
after getting back the land, be entitled to have the judgments satis- 
fied? He has no more ecjuity to have a portion of tne purchase 
money paid by a satisfaction of the judgment against him than he 
had to have the residue paid in money. By his recovery in the 
l*Orig%nal Edition, p. 94.] 
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ejectment he elected to rescind the contract if the vendee did not 
pay the purchase money within the time limited by the conditional 
verdict and judgment, and he must abide by his election. If the 
judgments were not satisfied when the contract was rescinded, 
clearly he has no legal or equitable rieht to have them satisfied 
now. The amount of purchase money u>und to be due bv the jury 
is conclusive that the iudgmenis were not then satisfied. The 
plaintiff's fourth and firth points should therefore have been af- 
firmed. This view of the case cuts up the defence by the roots and 
renders it unnecessary to consider the questions raised by the other 
assigimients of error. 

Judgment reversed and a venire fcunas de novo awarded. 

This judgment to be entered by the prothonotary in each case. 



Appeal op Butterfield's Executors. 

1. A wife gare a mortgage, without joining her huiband^ on property which was in 

her name ; judgment was afterwards obtained on the mortgage, and the proiiertj 
waa sold bj the sheriff on a judgment against the husband and wife. Meidf on 
distribution of the fund that after payment of prior liens, it should be appro- 
priated to the judgment on tne mor^^age. 

2. Tne judgment on the mortgage might have been ferersed or set aside at the In* 

stauoe of the wife, but nntil directly avoided by her, it cannot be impeached col- 
laterally except for fraud. 

Appeal from the decree of the District Court of Allegheny County. 
Opinion delivered March 2, 1874, by 

Williams, J.^-The legal title to the land sold by the sheriff was 
in the wife, and, though the equitable estate was in the husband, he 
could *not compel a conveyance of the wife's legal title without re- 
funding to her the purchase money which she paid to O'Hara, in 
order to procure it The sale on the judgment against the husband 
and wife divested the titles of both. How, then, shall the proceeds 
of sale be distributed ? Shall the residue, after satisfying tne judg- 
ment on which the property was sold, and the other liens and 
charges for which the husband was liable, be given to the husband, 
as decreed bv the District Court, or shall it be distributed between 
the husband and the representatives of the wife's mortgagee, as 
claimed by the appellants? If the controversy was between the 
husband and wife, manifestly, the fund should be divided between 
them in accordance with their respective rights and equities. The 
evidence shows that in 1847 the husbana purchased the land of 
O'Hara for the sum of four hundred dollars ; that he built a two- 
story brick dwelling house and frame kitchen thereon and paid 
forty or fifty dollars of the purchase money. In 1867 the wife paid 
the residue, amounting to six hundred and sixty-nine dollars and 
fifty cents, and obtained fi'om O'Hara a deed for the land. The sum 
paid by the wife with interest to the sherifiTs sale is, then, the measure 
of her interest in the land and of her share of the proceeds of sale. If 
so, it is clear that the husband would not be entitled as against the 
wife to the whole of the fund left for distribution, but only to the 
residue after reimbursing the wife the amount of the purchase 
money paid O'Hara. But the controversy here is not between the 
[!' Original Edition, p. 96.} 
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husband and wife, but between the husband and the l^al repre- 
sentatives of the wife's mortgagee. Are the latter, then, entitled to 
the wife's share of the fund? If not, they have no standing in 
court, and it is immaterial what are the equities between the bus- 
band and wife. If it be conceded that the wife had no power to 
execute the mortgage as a feme sole trader, and that the mortgage 
was void because the husband did not join with her in its execu- 
tion, it does not follow that the judgment obtained against the wife 
on tne mortgage was a nullity. On the contrary, the execution of 
the mortgage is conclusively established by the judgment in the 
scire facias upon it: Edmundsan vs. NichoUj 10 Harris, 74. The 
mortgage is merged in the iudgment, and, even if null and void, 
cannot be collatendly impeached : Hartman vs. Oghorn^ 4 P. P. S. 120. 
In this respect the judgment on a mortgage under the act of 1705, 
which is a proceeding in rem,^ differs from a judgment in personam^ 
on the bona of a married woman, which is absolutely void. Doubt- 
less the judraient on the mortgage was voidable and might have 
b^n set aside or reversed at the instance of the wife, but until di- 
rectly avoided by her its validity cannot be inquired into or im- 
pugned collatendly except for fraud : Lowber*8 Appeal^ 9 W. & S. 
387; Billings vs. Russel, II Harris, 184; Yaple vs. TUus, 5 Wr. 195. 
The judgment on the mortgage, then, cannot be disregarded, but 
must be treated as conclusive in this proceeding: Tkompson^s Ap' 
p«aZ, 7 P. P. Smith, 175; if so, it bouna the wife's interest in *tne 
land and is entitled to so much of the fund as was produced by the 
sale thereof. The decree of the District Court must, therefore, be 
reversed and the wife's share of the proceeds of the sale be appro- 

Eriated to the judgment on the mortgage and the residue to the 
usband. Distributing the fund in this wav will do exact justice 
between the parties. It will give to the appellants the money which 
the mortgagee lent the wife to enable her to pay the purchase 
money and procure a deed for the land ; and it will give to the hus- 
band the proceeds realized from the sale of his equitable estate, and 
he can daim no more in law or equity. 

And now, March 2, 1874, it is ordered, adjudged and decreed that 
the decree of the District Court, distributing the residue of the pro- 
ceeds of the sheriff's sale, viz., the sum of twelve hundred and 
thirty-four dollars and sixty-six cents to Philip Weyman, be re- 
versed and set aside, and it is further ordered, adjudged and de- 
creed that part of the said sum, viz., six hundred ana sixty-nine 
50-100th8 dloUars, with interest thereon, from April 10, 1»67, to 
December 1, 1871, amounting to eight hundred and fifty-five dol- 
lars and ninety-five cents ($855.95), be distributed and paid to the 
appellants, executors of Jonas Butterfield, deceased, on judgment 
iSur Mortgaae vs. Oatharine Weyman^ No. 1008, December Term, 1871, 
and that tne residue of said sum, viz.. three hundred and seventy- 
eight Tl-lOOths dollars ($878.71), be distributed and paid to Philip 
Weyman, the appellee, after deducting therefrom the costs of this 
appeaL 
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^TwefiUy-fint Judicial District. 

Court of €ommim pieoo* 0cl)itilkiU Cotrntg. 

Bright & Co. v$. The Oak Daijs Coal & Minino Co. 

The Acfc of April 14, 1851, anthorinoff judg^menU to be taken in eertain oaaea where 
no aflSdayit of defence in filed, in Schaylkill oountj, is not annulled or repealed 
by section 26 of article V. of the new constitution. 

Where it was intended bj the eonstitution to annnl or abrogate anj existing law, the 
intention is expressed in unambignous language. 

Rule to show cause why judgment taken for want of an affidavit 
of defence should not be set aside, etc Opinion delivered March 
23, 1874, by 

. Pershing, P. J. — A special act of assembly for the countjr of 
Schuylkill, approved April 14, 1851, autliorizes the taking of judg- 
ment in certain cases where no affidavit of defence is filed. By the 
47th rule of court, judgments under said act may be taken on any 
motion day after twentv days from the return day of the writ 
Section 26, article V., of the constitution provides that " all laws 
relating to courts shall be general and of uniform operation, and 
the organization, jurisdiction and powers of all courts of the same 
class or grade, so far as regulated by law, and the force and effect 
of the process and judgments of said courts, shall be uniform," etc. 

It is contended that the act of 14th of April, 1851, being a special 
law, applicable alone to Schuylkill countv, is annulled or repealed 
by that clause of the recited section which requires all laws relating 
to courts to be general and of uniform operation ; that said act is 
incoraistent wiUi the constitution, and therefore not kept in force 
by the second section of the schedule. In this case, and another 
recently before us, this view has been pressed with great earnestness, 
and the power of the court to give juagment for want of an affidavit 
of defence, explicitly denied. We are thus compelled to decide the 
question of power raised. 

Giving the words in this section their natural and ordinary 
meaning, which is a cardinal rule of interpretation, there is nothing 
which indicates an intention to repeal tne laws relating to courts 
which were in existence at the time of the adoption of the constitu- 
tion. We think it is future legislation that is provided for, and not 
the abrogation of past enactments of the legislature on this subject. 
The construction insisted uoon by those who deny our power under 
the act of 1851, and the rule of court based ui)on it, to give iudg- 
ment for want of an affidavit of defence, abrogates in every judicial 
district throughout the State such rules as are not general and of 
uniform operation, and this, without providing an^ way of ascer- 
taining what rules are general and of uniform application in all of 
'''the many courts of tne State. A repeal so sweeping cannot be 
gathered from a fiur interpretation of the language employed in 
this 26th section. 

Sir Edward Coke declares that the most natural and genuine 
method of expounding a statute is by examining the whole, with a 
i* Original Ediiim^ pp. 97 and 98.] 
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Tiew to arrive at the true intention of each pari An examination 
of the constitution shows that when it was the purpose to anniU or 
abrogate any existing statute* as a result of the adoption of that in- 
strument, the intention was expressed in unambiguous language. 
Section 11 of the schedule '^ abolishes " the court of criminal juris- 
diction for the counties of Schuylkill, Dauphin, and Lebanon. By 
section 21, article iii., ''Acts now existing are avoided '' which limit 
the time within which suits may be brought a^inst corporations 
for injuries to persons and property ; and by section 22 of the same 
article, "Acts now existing are avoided " authorizing the investment 
of trust funds in the bon<ro or stock of any private corporation. All 
existing charters under which a bona fide organization nad not taken 
place at the date of the adoption of the constitution, were made of 
" no validity " by section 1, of article xvi. No clause avoiding or 
making of no validity existing acts can be found in section 26, of 
article v. If the effect of repealing or abrogating existing statutes 
is given to this section, the same effect must be given to other sec- 
tions where similar language is employed. For example, section 1, 
article ix., provides that '' sOl taxes shall be uniform, upon the same 
class of subjects, . . . and shall be levied and collected under gen- 
eral laws," etc. Can it be claimed that this, ipso facto^ repeals the 
tax laws existing at the time the constitution was ratified by the 
people? 

When the inauiry is directed to ascertain the purpose sought to 
be accomplished b^ a particular provision, it may be proper to ex- 
amine the proceedings of the convention which framed the instru- 
ment Cooley*s Constitutional Limitation, p. *&y. In the sixth 
volume of the Debates of the Convention, page 507, et seq.. will be 
found section 26 of article v. The section, as reported from the 
eommittee, was as follows: '*A11 laws relating to courts shall be 
general and of uniform operation, and the organization, jurisdiction^ 
powers, proceedings, and practice of all courts of the same class or 
grade, so far as regulated by law, and the force and effect of the 
process, judgment and decision of such courts shall be uniform." 

It is a fact of some weight that the convention amended the sec- 
tion by striking out the words " proceedings and practice." It was 
shown that the svstems of practice in different portions of the State 
were so various that the adoption of the section as reported might 
cause much embarrassment. The chairman of the judiciary com- 
mittee (Mr. Armstrong), said, '^ This section, if adopted, would not 
apply to laws as they at present exist, but only as to future legisla- 
tion, and with the amendment sus^ested " (striking out the words 
** proceedings and practice"), **I think it *a section of very great 
importance." These proceedings show that it was intended and 
understood by the convention that the 26th section of article v. 
should have a prospective operation, and that the general and 
uniform laws relating to the courts commanded by it were to be the 
work of the legislature in the future. 

A constitution shall operate prospectivelv onlv, unless the words 
employed show a clear intention that it shall nave a retrospective 
e£Eect Oooley, Const Lim. ^62. The same rule applies to statutes. 
{^OrigvMl EdiHan, p. 99.] 
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Ibid. StatuteB are always construed as prospective, unless courts 
are constrained to the contrary by the ngor of the phraseology : 
Price vs. MoU, 2 P. P. 8. 315, per Woodward, C. J. The seventh sec- 
tion of article iii. and the 26th section of article v. relate to the 
same subject, and can properly be read together, and when so read, 
the prospective character of tnese constitutional provisions will be 
very apparent Article iii., section 7 : *' The general assembly shall 
not pass any local or special law . . • regulating the practice or 
jurisdiction of, or changing the rules of evidence in any judicial 

Sroceeding or inquiry before courts," etc. But article v., section 
S : ''All laws relating to courts shall be general, and of uniform 
operation." 

If this mode of reaching a decision is not satisfactory, we have 
the assistance of judicial investigation. In examining the question 
in this case, we have found a case which &irly rules it In AUiAfer 
vs. Stale^ 10 Ohio, N. 8. 588, a question arose under the provision 
of the constitution of the 8tate of Ohio that ^ all laws of a general 
nature shall have a uniform operation throughout Uie State." 
Another clause provided that all laws then in force, not incon- 
sistent with the constitution, should continue in force until amended 
or repealed. This clause is almost identical in language with the 
second section of the schedule of the constitution recendj^ adopted 
in this 8tate. AUbyer was convicted and sentenced to imprison- 
ment under a crimes act previously in force, applicable to Hamilton 
county only, and the (][uestion was, whether that act was not incon- 
sistent with the provision above (juoted. and, therefore, repealed by 
it The court held that the provision quoted evidenUy bad r^ard 
to future and not to past legislation, and, therefore, was not repealed. 
It is said a similar decision was made in StaJU vs. Barbee^ 8 Indiana, 
258. It seems to us that both reason and authority are against the 
position taken by the counsel for defendant 

The rule granted in this case to show cause why the judgment 
taken against the defendant for want of an affidavit of defence 
should not be set aside upon the ground, that the power of the 
court te give judgment for want of such affidavit unaer the act of 
April 14, 1851, is taken away by section 26, of article 5, of the con- 
stitution, is discharged. 

'^'Stqireiiie Comrt of penntgliKmia. 

Steuunq W. 8t£WART. 

Where two persons dgned a noie, and one of them paid hit half and reoelTed a re- 
oeipt "in AiU for his half of the note," this does not release his liabilitj as saretj 
for the remaining halt 

Error to the Court of Common Pleas of Greene County. Opinion 
delivered March 2, 1874, by 

Williams, J.-rThe plaintiff below, the defendant in error, lent to 
Cooper & 8terling five hundred dollars, two hundred and fiftv dol- 
lars to each, and took from them a joint and several note or obliga- 
tion under seal for the whole amount, paj^able one day after date ; 
upon tills suit was brought Under the instructions of the court 
[* Original EdUion, p. 100.] 
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the jury found that the defendant, Sterling, did not sign the note 
as alleged, in pursuance of a promise on the part of plaintiff, that if 
he would sign it he would not hold him for more than the half of 
it. He was therefore clearly liable for one-half of the note as prin- 
cipal debtor, and for the remaining half as the surety of Cooper, his 
co-promissor. He paid, as is admitted, the one-half of tlie note, 
ana he insists that he is discharged from his liability for the res« 
idue, because the plaintiff agreed that if he would pay it he would 
^ve him a receipt in full for his half of the note : and when he paid 
it the plaintiff gave him such a receijpt. Was this a release or dis- 
charge of his liability as surety for the residue of the note? Why 
should it be, if the plaintiff did not promise or agree to acquit or 
release him from his liability ? No such promise or undertaking 
is suggested in the point submitted, the refusal of which is assigned 
as error; nor can it be inferred or implied from the facts of which 
it is predicated. The court was asked to charge, " that if the jury 
believed that Stewart told Sterling that if he would pa^ his half of 
the note that he would give him a receipt in full for his half of the 
note ; and that Sterling then paid him tne one-half of the note and 
interest, and Stewart save him a receipt therefor, in which he stated 
that it was in full for his half of the note given by Cooper and Ster- 
ling to A. P. Stewart, the plaintiff is not entitled to recover." What 
then did the plaintiff promise, and what did he do, taking all the 
facts set out in the point to be true? He agreed that if Sterling 
" would pay his half of the note that he would give him a receipt 
in full for his half of the note," and he kept his promise to the 
letter. There is no suggestion in the point of a promise by the 
plaintiff to release Sterling on the payment of his half of the note 
mm his liability as the surety of Cooper for the remaining half. 
How then can such a promise or undertaking be inferred or im- 
plied ? A promise without any consideration is void : and the law 
will not infer or imply a promise if there is no consideration or 
moral obligation to support it Here there was neither. The de- 
fendant in pacing the one-half of the note only discharged the 
obligation resUn^ upon '''him as principal debtor. And the plain- 
tiff in receiving it was under no obligation, legal or moral, to release 
him froni his liability for the residue as the surety of Cooper. The 
vexed question, whether an express promise or undertaking by the 
creditor to release the debtor Irom liability for the whole debt on 
payment of a part, is valid and binding, or whether it is to be re- 
garded as a naked promise and void for want of consideration, does 
not arise here, and therefore it is not necessary to discuss it. It is 
manifest that the defendant's point is not predicated of an express 
promise to release him from all liability for the note on the pay- 
ment of the half thereof, nor can such a promise be inferred trom 
the facts on which it is based. And it is equally clear that the 
receipt in full for his half of the note is not in itself a release of his 
liability as surety for the remaining half. There was, therefore, no 
error in refusing to charge as requested. 
Judgment affirmed* 

r^Original EdiHan, p. 101.] 
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Cake vs. Btidfole. 

1. Aetna] notice ii all that ia required to charf>:e an endorser. 

2. Statements on information made in an affidavit of defence ahonld be irerred to 

be believed by defendant. 

Error to Court of Common Pleas of Schuylkill County. 

Suit was brought by Stidfole against Cake us endorser of a note, 
and an affidavit of defence was filed, as follows : 

** Henry L. Cake, the defendant above named, having been sworn 
according to law, doth depose and say, that he has legal defence to 
the whole of plaintiff's claim in above suit, the nature and charac- 
ter of which is as follows, to wit : That deponent was an endorser 
on said note upon which this suit is founded ; that when the same 
became due and pavable this deponent received no notice of the 
non-payment of said note, excepting a certificate of its protest pur- 
porting to have been given bv C. P. Shindel, a notary public^ but 
said certificate was not given by the said notary public, as this de- 
ponent is informed, but the protest and certificate was made by a 
party not legally authorized to do the same. All of which deponent 
expects to be able to establish on the trial of the cause." 

The court subsequently granted a rule on defendant to show 
cause why judgment should not be entered for want of a sufficient 
affidavit of defence, and on December 2, 1872, the court ordered 
judgment to be entered in favor of the plaintiff and against the 
defendant for default of sufficient affidavit of defence. 

Plaintiff in error contended : 

1. Endorser must have immediate notice of non-payment; 4 
Kent, 131 ; 1 Parsons on Contracts, 277 ; Story on Bills, 871. 

2. *The act of protest must be performed by the notarv public 
personally, and cannot be delegated : Chitty on Bills, 393 ; Onon- 
daga County Bank vs. Bates, 8 Hill (N. Y.), p. 66. 

In the note to Milla vs. Bank of the United States (11 Wheaton, 
431), in American Leading Cases, vol. 1, p. 474 (6th edition), it is 
said, " of course the certificate of a notary is of no value at all when 
it is shown that he did not perform the service. If it was performed 
by a clerk, the fact must be proved by his evidence, in the common 
law forms," and then the following cases are cited : 

Hunt vs. Maybee, 3 Selden (7 N. Y.), 266, and Oribbs vs. Adams, 
13 Gray (Mass.), 697. 

8. That the fact alleged is not stated to be within the affiant's 
knowledge is unimportant, as he swears that he expects to be able 
to establish it on the trial : MeClure vs. Bringham, 1 T. & H. Pr. 
383 ; Thomps(m vs. Clark, 66 Pa. S. R. 83. 

Defendant in error contended that all that was necessary to 
charge indorser was notice: Stephenson vs. Dickson, 12 Harris, 148; 
Rahn^s Ex. vs. Philadelphia Bank, 1 Rawle, 836, and that defendant 
should have stated that he believed the facts allied: Black vs. 
HaUtead, 3 Wr. 64, and that every fact necessary to constitute a de- 
fence should be stated in the affidavit: Peck vs. Jones, 20 P. F. 
Smith, 83. 

[!^Original Edition, p. 102.] 
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Feb Curiam. March 9, 1874. 

The affidavit of defence does not deny actual notice. Indeed this 
is impliedly admitted, the qualification being that the defendant is 
infonned tnat the protest and certificate were not actually made 
by the notary himself. This information is not averred to be be- 
lieved by him, and might have been given by one who himself had 
no sufficient information. All that is stated might be true, and yet 
the defendant might have actual notice of the protest 

Judgment affirmed* 



In re Estate of H. T. De Silver, Deceased. 

A WM miretj oo a leaae renewable from year to jear, and having given six monUit' 
Bodoe that he would not eontinne laretT after the end of the current jear : Held, 
that he having died in the meantime, nit estate wai not liable for anj rent in ar- 
rear after that date. 

Appeal fi'om the decree of the Orphans' Court of Philadelphia. 
Opinion delivered March 9, 1874, bv 

Agnew, C. J. — ^This was a lease for one year, renewable from year 
to year, if the tenant held over and the landlord gave no notice to 
quit; either party having power to determine it by one month's 
notice previous to the ena of the year. The rent was payable 
monthly. In June, 1869, the trustees (as landlords) having written 
to De Silver, the surety for the tenant, about the rent, the latter 
replied, giving notice to collect the rent *jfrom the tenant, and also 
that he would not continue surety after the end of the current year. 
Mrs. Anderson, the tenant, remained in possession and failed to pay 
the rent due on and after the first of August, 1870, and it is for this 
unpaid rent the trustees claim pavment out of the estate of De Sil- 
ver, the surety, who died September 10, 1869. 

Suretyship is a purely voluntary and gratuitous relation. In 
strict law the surety is bound e^qually with the principal, but the 
nature of his relation often brings equity to his relief when the 

?)rincipal cannot receive it But a surety cannot discharge himself 
irom his contract at will. This was decided in Ooe vs. Vogdes, 21 P. 
F. Smith, 383. His suretyship being a continuing contract, so long 
as his relation remains his contract continues. In that case no step 
was taken to prevent a renewal of the lease, and it was said, what- 
ever might be the power of the sureties, as contended, to limit their 
future liability by notice against the renewal of the lease, the affi- 
davit of defence sets forth no such notice, and no termination of 
the lease in iiEict. A mere notice that the sureties would not be 
liable is no defence to their covenant, for they could not dissolve the 
contract at pleasure. 

In the present case if the surety had done nothing to prevent a 
renewal he could not escape his liability. But De SUver gave more 
than half a year's notice not to renew the lease after the expiration 
of the current year. Before the end of the year, and while it was 
still in the power of the trustees to demand other sureties from the 
tenant, or to give notice to her to quit, De Silver died, and his es- 
tate necessarily went into administration. Clearly after this explicit 
[;^Original EdUUm^ p. lOa] 
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notice to collect the rent from the tenant, and not to renew the 
lease, and after the change in circumstances produced by the death 
of De Silver, it was inequitable in the trustees to continue the 
tenant for another year on the credit of the surety. Just the event 
happened which De Silver evidently had feared : Mrs. Anderson, 
the tenant, became unable to pay the rent The trustees, as land- 
lords, had no right in good conscience to continue the hability of 
the surety after nis death, and when the law had taken charge of 
his estate for distribution among his own creditors and le^ repre- 
sentatives. If they could do it for one year, they could do it so 
long as the tenant, though insolvent, might choose to remain, mak- 
ing the rent a charge on the estate of De Silver indefinitely, to the 
prejudice of creditors and others. The lien of the debt even upon 
the real estate might be perpetuated indefinitely by filing a copy 
of the lease and the covenant of De Silver in the prothonotary's 
office under the 24th section of the act of February 24, 1834 Had 
the contract of lease been entire for a single term, including the 
year 1870, the surety would not be released. But the contract was 
severable at the will of either party, and the united wills of both 
were necessary to concur in its continuance. 

*It is this feature which enables equity to take hold of it and 
prevent a renewal to the prejudice of the surety's estate on the 
ground that the change in the circumstances of the parties de- 
manded a termination of the relation of the surety in justice and 
S^ood conscience. Had De Silver suffered the lease to begin again 
or 1870, his estate would have been liable. But his notice and 
death were facts probing the conscience of the landlords, who 
could not in equity permit a renewal of the lease on the credit of 
the surety, when they had it in their power to compel the tenant to 
give a new surety or terminate the lease. 

The decree of the Orphans' Court is affirmed with costs, and ap- 
peal dismissed. 



Hamberger v8. Brooker et oL 

Pftrol testimony is admissible to establish the existence of a waiver of condemnation, 
which had been a record and become lost. 

Error to the District Court of Philadelphia County. Opinion de- 
livered February 24, 1874, by 

Gordon, J. — It is not within the lines of reasonable debate that 
a sheriflf's sale of land on afi.fcL without waiver of inquisition by 
the defendant is not merely voidable, but absolutely void. Neither 
can such waiver be made or establisned by parol ; it must be done 
*' by writing filed in the proper court." liiese questions do not 
enter into tne matter now in suit 

The proof offered and made in the court below was of a lost 
record. Wm. Paul swears : ** I was execution clerk under the sheriff 
in 1838, and remember the sale of this property. It was sold under 
a pluries fi.fcL and waiver of inquisition. The waiver was signed 
by H. Crumley, and sealed on the fi, fa. with a wafer. Some yean 
l*Original Edition, p. 104,] 
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after, I had occasion to examine the record, and found the waiver 
and description torn off the writ I was witness to the sheriff's 
deed and recollect the waiver of condemnation." The sheriff's deed 
also sets forth the existence of such a waiver as filed among the 
records of the court This evidence, if believed, was sufficient to 
establish the fact of such a record and its loss. The only ques- 
tion then is, can parol testimony be admitted to supply such lost 
record? Justice Thompson, in the case of MilUinore vs. MUtimore. 
says that such testimony is admissible, and that since the cases ot 
Sfarvey vs. Thomas^ 10 Watts, 63; Loughrey vs. McCuUoughy 1 Barr, 
503, and the Farmers' Bank of Reading, 6 Barr, 51, the question is 
not an open one. It follows, therefore, that we would be making 
terrible havoc amone precedent decisions did we not affirm the 
ruling of the court below. 
Judgment affirmed. 



*0iqireiiie Court of ]leim0stoimia. 

Appeal of the Pennsylvania Company fob Insurance of 

Lives, Era 

A testator baring by bis will limited the amount to be paid his daughter daring her 
BdnoritjT, and directed the aoenmnlation to be incorporated into and form part of 
the body of the estate : HM, on application of the minor's guardian for an addi- 
tional allowance, that the direction to accumulate wan void under the act of April 
18, 1863. 

hire the Appeal of the Pennsylvania Company for the Insurance * 
of Lives, etc., trustees, in the matter of an increased allowance to 
Annie D. Washington, a minor. 

Certificate to Orphans' Court of Philadelphia. Opinion delivered 
Fsbruary 2, 1874, by 

GrOBDON, J. — ^The one question presented by this case is, to whom 
belongs the accumulations that have accrued over and above the 
amount which the will of Warner P. Washington directs to be paid 
for the maintenance of the minor? By the provisions of the will 
itself they form part and parcel of the estate, of which the minor is 
to have the entire interest during life from and after her arrival at 
the age of twenty-one. Then at her death the estate goes over to 
her appointees or children, etc. Now if the will be effective in this 
disposition of these accumulations, it follows that the answer of the 
trustee appellant is correct; he has not in his hand any estate from 
which her income can be increased, for it is conceded that the body 
of the estate cannot be trenched upon for any such purpose. 

The appellee, however, insists tnat these accumulations by force 
of the act of 1853, vest in tlie minor, the enjoyment thereof only 
being suspended until her majority. 

Tills brings us directly to the consideration of the aforesaid act 
of April 18, 1853. It provides that no person or persons shall, after 
the passage thereof, by any deed, will or otherwise, settle or dispose 
of any real or personal property, so, and in such manner that the 
rents, issues and profits thereof shall be wholly or partially accumu- 
7 [* Original Edition, p. 105.] 
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lated for any longer terra than the life or lives of any such grantor or 
grantors, settler or settlers, or testator, and the term of twenty-one 
years from the death of any such grantor or testator ; '' that is to 
say^ only after such decease, during the minority or respective mi- 
nonties, with allowance for the period of the gestation, of any person 
or persons who under the uses and trusts of the deed, will, or other 
assurance directing such accumulation, would for the time being, 
if of full age, be entitled unto the rents, issues, interests and profits 
so directed to accumulate." All other accumulations are in express 
terms rendered void, except those mentioned in the first *provi80. 
It does seem to us that the true interpretation of this act is not 
hard to reach. In the first place, it allows accumulations only in 
favor of one class of persons, who are to be possessed of two quali- 
fications: (1) They must be minors. (2) Tney must be such per- 
sons, who, if not minors when the deed or will goes into effect, will 
be entitled to take the rents and profits from which the accumula- 
tions are to arise. Any attempt to direct such accumulations into 
any other channel, renders the deed or will void pro tanto^ and the 
rent9 and profits so appropriated pass to the person or persons who 
would have been entitlea thereto, if such accumulation had not 
been directed. 

If now, these accumulations go not to the minor, and it be con- 
ceded that such minor must in order to satisfy the terms of the 
statute be a beneficiary, it follows that the benent may be so small 
as virtuallv to amount to nothing. If, for example, in the present 
instance the amount of eight hundred dollars per annum only 
belongs to Annie D. Washington, the minor, ana we suppose the 
annu^ accumulation to amount to eight hundred dollars more, then 
certainljr her allowance might have been four hundred, and the ac- 
cumulation twelve hundred dollars per year. Thus we may by 
the same supposition -reduce her beneficial interests to an annuity 
of ten dollars or of ten cents. This, however, would be a mere 
evasion of the terms of the statute, which is not to be tolerated. 

In order to avoid a perversion of the statute, such as above 
stated, the appellant is constrained to construe the act in such a 
manner as to permit the accumulation during the period of minority 
of any minor selected for that purpose, whetner it be the beneficiary 
or some one else. 

In other words, this is the period allowed in which the estate 
majr be permitted to accumulate, and when the period of majority 
arnves, tnis aggregated .estate may be distributea according to the 
directions of the deed or will creating it, without any regiird what- 
ever to the person during whose minority it was accumulated. 

But under this reading of the act, we must concede that cases 
may arise in which the person, during whose minority the accumula- 
tions accrue, may not be the one, wno, if of full age, would be en- 
titled to the rents, issue and profits so directed to accumulate, and 
hence we again come in conflict with the statute. 

The error of the appellant arises from an attempt to incorporate 
the third clause of the British act into our Pennsylvania statute — a 
clause which the firamers of our act were careful to exclude. A 
[♦Or^tnoZ Edition, p. 106.] 
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comparison of the two statutes will render the meaning of that of 
Pennsylvania very obvious, if, indeed, it were ever r^arded as at 
all obscure. 

In the Endish act there are four distinct cases or periods in which 
or during which accumulations were allowed. (1) During the life 
of the grantor or settler ; (2) Twenty-one years from the death of 
grantor, settler or testator ; (3) During the minority or respective 
minorities of an^ ^person or persons who shall be living, or en ventre 
ea mere at the time of the death of the said grantor, etc. ; And (4) 
during the minority or respective minorities only of any person or 
persons who under the uses and trusts of the deed, surrender, will 
or other assurance directing such accumulations would for the time 
being, if of full age, be entitled unto the rents, issues, profits, etc., 
directed to be accumulated. 

Now, whatever of doubt may have arisen from the terms of this 
act, it was certainly not found in the fourth clause. 

Jarman says (1 Jar. on Wills, 268 and 269), in commenting upon 
the case of HaUey vs. Bannister^ 4 Madd. 275 : '* This decision makes 
the clause of the act which allows accumulations during the 
minority of any person who, if of age, would be entitled to the in- 
come, amount only to a mere saving or reservation of the rule of 
law, which so disposes of the income of minors, or rather of their 
snrplus income, after providing for their maintenance." He says 
further, in the same connection, when speaking of the effect this 
doctrine may have upon trusts ordinarily introduced into provisions 
for maintenance during the minority of persons unborn at the 
testator's decease, which direct the unapplied surplus income to be 
added from time to time to the principal : '* Such trusts, however, 
are distinguishable from the bequest in HaUey vs. Bannister^ in 
this that they extend only to the unapplied surplus, and not to the 
entire income, and therefore approach more closely to the rule of 
law which accumulates the incomes of minors after providing for 
their maintenance ; though they differ from that rule in regard to 
the destination of the accumulated fund, which the law gives to 
the minor himself, but which the express trust attaches to the 
jmncipal fund." 

Examine now our act of 1853, and it will be seen that it is almost 
a literal transcript of the British statute (39 and 40 Qeo. III. c. 98), 
omitting the second and third clauses thereof. With this light, 
therefore, thrown upon the subject under consideration, and in 
view of these very significant omissions, it becomes to our minds 
certain that, with the exceptions stated in the first proviso, the 
l^slature intended that there should be no accumulations of the 
eilates of decedents, except in favor of those minors who should 
be beneficiaries under the deed or will by which the trust should 
be raised. 

But we again revert to the clause of the statute which directs 
that these accumulations shall run only during the minority of 
those who, "if for the time being were of full age, would be 
entiUed to the rents, issues, and profits so directed to accumulate." 
NoW| it is a singular interpretation of the act, which, whilst it 
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must admit of th^ starting of the accnmulations with the minority 
of one who, if of full a^e, would be entitled to the rents, issueB, 
and profits directed to oe accumulated, nevertheless insists that 
8uch person may not be so entitled when such rents, etc., have been 
accumulated. 

*It is not conceivable that the framers of this statute intended a 
construction so contradictory. 

We must, therefore, conclude that that nart of the will of Warner 
F. Washington, which directs the accumulations to be incorporated 
into and form part of the body of his estate, falls, and that such ac- 
cumulations revert to and form part of the estate of Annie D., the 
only child of the said Warner F. Washington, who is the one there- 
unto entitled. The first exception raised to the ruling of the court 
below having been abandoned by the appellant's counsel, and the 
others having been considered in the preening opinion, it only re- 
mains for. us to say that we find no fault with the allowance made 
for the maintenance of the minor by the court below. 

Appeal dismissed at the costs of the appellant 



ScHLATER vs. WiNPENNY. 

A WM told In January thai B's partnership was fbr one year. Reld, tliat A had aooh 
notice of its dissolution as put him on inquiry. 

Error to District Court of Philadelphia. Opinion delivered Mar^h 
2, 1874, by 

Williams. J. — There are three questions in this case: 

1st. Whether the partnership of F. Schlater & Co., expired on the 
Ist of January or the 13th of February, 1869? 

2d. If on the former day, whether tiie plaintiflf below had notice 
of its dissolution ? 

8d. Whether John Clendenning was authorized to wind tip 
the affairs and settle the business of the partnership after its disso- 
lution? 

I. The evidence shows that the plaintiff sold yams after the Ist 
of January, 18(59, to John Clendenning, who was authorired by 
power of attorney bearing date the 17th of January, 1868, " to buy 
and sell goods and merchandise," for and in the name of the firm, 
and that the price of these yams was included in the notes sued on. 
The plaintiff himself testified that "these notes were given for a 
balance of account and are renewals of others." If, then, the 
partnership expired on the 1st of January, 1869, and the plaintiff 
nad notice of its dissolution, it is clear that he is not entitled to 
Tecover that portion of the notes embracing the price of the yams 
«old after that date, even if John Clendenning, by whom thejr were 
given, was authorized to settle the business of the partnership.^ It 
18, therefore, a material question, whether the partnership expired 
on the 1st of January, 1869, or was dissolved on the 13th of Fd)- 
ruary thereafter. 

Clendenning was examined as a witness for the plaintiff, and 
testified that the partnership continued until the 18th of February, 
l*Oriffhial Edition, p. 108.] 
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1869, and that it was then dissolved. On his cross-examination he 
^d that he did not tell Benj. Rowland, Jr., that this firm expired 
January 1, 1866 ; and *that he did not tell him that all coal charged 
to F. Schlater & Co., after that date, must be recharyi^ed to himself, 
as the firm expired January 1, 1869 ; and that the coal was not so re- 
charged, and ne did not pay the bUl for the same. The defendant 
called Rowland, who testified : ^ We furnished coal to F. Schlater 
A Co. In January and February, 1869, we charged coal to F. 
Schlater & Co. and sent the bill to Schlater A Ca" The defendant 
then offered to show that Clendenning mve notice to the witness 
that this partnership ended January 1, 1^9, and that as to the coal 
charged to F. Schlater & Co., after January 1, 1869, Clendenninjg 
•aid Uiat it was to be recharsed to John Clendenning : and that it 
was so recharged and paid by Clendenning, and that this notice 
waa ^ven before the date of these notes. The plaintiff objected to 
the offer and the court sustained the obiection. The defendant 
then offered to prove by the witness the declarations of Clendenning 
that the firm of F. Schlater A Ca was dissolved January 1, 1869. 
This offer was objected to, unless the plaintiff was present and had 
notice of the dissolution, and the court sustained the objection and 
excluded the offer. If anything in the law of evidence can be re- 
dded as settled, it is, that the credit of a witness may be 
impeached by proof that he has made statements out of court 
contrary to what he has testified at the triaL The principle is too 
fitmiliar to need the citation of any authority in its support. The 
matter in regard to which it was proposed to contradict the 
witness was material and relevant to the issue, and his attention 
was called to the person and the particular circumstances involved 
in the supposed contradiction. The offers should, therefore, have 
been admitted, and the court fell into a palpable error in rejecting 
tiiem. 

IL If the defendant infbrmed the plaintiff in January or Febru- 
ary, 1868, that the partnership was for one year, and that it ended 
on the 1st of Januarv, 1869, then the latter had such notice of its 
dljssolation as should have put him upon inquiry. He had no right 
to sell goods to Clendenning on the credit of^the firm after that date 
without ascertaining that the partnership still continued. 

III. The dissolution of the partnership, whether it terminated on 
the 1st <rf January or the 13th ot February, 1869, undoubtedlv operated 
as a revocation of the power of attorney authorizing Clendenning to 
conduct its business, and, unless he was authorized by the members 
cf the firm to settle the business of the partnership after its dissolu*- 
tion, he had no authority to rive the notes in controversy. On his 
cross-examination he said: ^I exercised no pow^w except under 
the letter of attorney, which was for the business of F. Scnlater A 
Co. ; " but on his re-examination he said : ^ I had authority to wind 
up the afiairs of the firm, after dissolution." In saying this he may 
have supposed that under the power authorizing him to conduct 
the busmess of the firm he had authority to wind up and settle its 
wtbAn; or he may have so testified l>eoau9e he 'nRras expressly 
suthoriied by the members of the firm to settle the business of tM 
a^Origimal EdMon, pp. 109 and 110.] 
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partnership after its dissolution. But be this as it may, it is clear 
that the aefendant had the right to contradict the witness bj 
showing that he had no power as attorney in fact of the firm, after 
the dissolution thereof, to wind up its afl'airs, and, therefon% tin* 
court erred in sustaining the objection to the offer unkHS loll owe* i 
by proof of notice to the plaintiff. 

The authority conferred by the power of attorney to conduct tiie 
business of the firm, as already suggested, ceased with the dissolu- 
tion of the partnership, and if the plaintiff knew that the firm was 
dissolved when the notes were given, as it is manifest that he did, it 
was his business to see that Clendenning had authority to give 
them. 

It needs no argument to show that the defendant was not bound 
by the entries made by Clendenning, or bv his direction, in the 
partnership books after the dissolution of the firm ; nor were they 
evidence against him, unless it was shown that he had assented to 
them. 

Judgment reversed and a venire facias de novo awarded. 



SKflrict Coitrt of ptrilabtlpliia. 

ROHRMAN VS. StEESE. 

If an owner interiiirM with ft coDtraetor, and fubjeets him to hit oommand, the eon- 
tractor » Dot liable for injuries to bis woric occasioned therebj. 

Rule for a new trial. Opinion delivered March 21, 1874, by 
Briqqs, J. — The defendant put an additional story on bis house, 
and employed the plaintiff to put the tin on the roof. The plaintiff 
accordingly put the tin upon the roof at the defendant's airection 
before the brick walls had been run up. He did this upon a notice 
from the defendant that unless he proceeded with the work the 
next day the defendant would employ another person to tin the 
roof After the roof was tinned, and before it was painted, the 
bricklayers ran up the wall, and in doing so dropped oricks upon 
the tin, cutting it in several places so badly that it leaked, and 
greatly damaged the interior of the house. After the brick work 
was finished Uie tinner painted the roof and delivered it to the 
defendant as completed, first soldering up the holes which had 
been cut by the bricks being dropped upon the tin. The plaintiff 
filed his lien for the tin and tin work, and issued a scire jacua there- 
upon to recover therefor. At the trial the defendant's counsel 
took the position that the damage to the building from the leakage 
in consequence of the tin being cut should be deducted from the 
plaintiff's claiip, and now, upon this rule for a new trial, he presses 
with great force, that the plaintiff, and not *the defendant, was 
liable for the mishaps to the roof until it was completed by being 
painted and delivered to the defendant 

This, as a general proposition, is undoubtedly correct, and would be 
unanswerable had tnis building been erected as buildinss ^nerally 
are, with the walls up before the roof is put on. Consioenng, how- 
ever, that the tin was put on at this exceptional time, at the oom- 
i* Original EdUion, p. 111.] 
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mand of the defendant, under circumstances of extra hazard, from 
tiie accidents injuring the roof, we do not think that the plaintiff ^s 
duty should be measured by the rule contended for so earnestly by 
the defendant's counsel. The plaintiff's case is rather an Exception 
to the rule, and hence should not be judged by it The defendant's 
command gave the plaintiff no alternative but to proceed with the 
woric at once or to abandon it. Surely the plaintiff should not be 
answerable for accidents to the roof, wnen the work was done not by 
the contractor at his own time and pleasure in the performance of 
his contract, but at the special command of the defendant. 

We do not understand the rule to be that an owner is exonerated 
from liability even where there is a contract, when he interferes 
with the contractor, and subjects him to his command. In such 
case the contractor, instead of remaining master of the contract, is 
subordinated to and becomes the servant of the owner; and this 
shifts the liability upon the owner, which otherwise would remain 
with the contractor. 

Rule discharged. 

Sheetz et oLvb. Hanbest. 

The Act of 18<I9 diiqoalifies a partT m a witoets when the other party !• dead, althoogh 

he would not have been diaqaalified prior to that act. 
Brigga, J., and Thayer, J., eononrring; Hare, P. J., and Mitchell, J., diseenting. 

Rule to take off nonsuit Opinion delivered March 21, 1874, by 
Briqgs, J. — The plaintifls are creditors of John D. Lentz, and are 
claiming the fund in court as against the defendant's executors, the 
holders of Lentz's judgment note to Hanbest for $10,000. The 
plaintiffs allege inter o/ta, that this note was obtained by Hanbest 
m>m Lentz by fraud. An issue having been found to determine 
that question, the plaintiffs at the trial called Lentz as a witness. 
The defendants objected to his competency upon the ground that 
he was rendered incompetent by tne act of April 15, 1869, and 
Hanbest's death. This objection was sustained, and the plaintiff 
having no jEurther testimony a judgment of nonsuit was entered. 

Whether this was ri^ht is now the question, and upon this ques- 
tion (Judge Lynd bemg absent from sickness) the court stand 
divided, two members b^ing of the opinion that Lentz was not 
affected by the act of '''ISGO, inasmuch as he would have been a 
competent witness had that act not been passed ; under the doctrine 
of tne cases of Q(dway*s Appeal, 10 C. 242; Smithes Exeeutora vs. 
WagenmOer, 9 H. 491 : Ferree vs. Tlumpdon, 2 P. F. S. 858, while the 
two remaining members of the court are of the opinion tiiat the act 
of 1869 not only enabled Hanbest to testify if living, but upon his 
death it disabled Lentz, the surviving party to the note, from testi- 
fying. His incompet^ic^ is not put upon the ground of interest, 
but of policy. It being impolitic to permit one party to a contract 
to give his version when the lips of the other party are sealed in 
<)eath. In construing the act of 1869, in KarM vs. TOnner^ 16 P. P. 
8. 805, the present chief-justice uses this expressive language: 
^ Where one of two parties to a transaction is dead, the -survivor 
[* Ori^nal Edition, p. 112.] 
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and the party representing the deceased party stand on an ane(|ual 
footing as to knowledge of the transaction occurring in the lifetime 
of the deceased. The enacting clause had opened the lips of all the 
parties, but when death came it clos^ the lipa of one, and even- 
nandea justice required the mouths of both to be sealed." 

As baring upon this view the cases of Gravei vs. Griffen. 7 H. 
176; Alum^s ExecuiorH vs. CaxroWs Adminutratora^ 17 P. F. Smitbi 
68; Watts vs. Leidigy 29 Le^ Intelligencer, 1872, page 293, are also 
in point 

A bill of exceptions being sealed, without doing more than to 
state the views of the respective divisions of the court, the case is 
respectfully submitted to umpirage of the Supreme Court 

Kule discharged 

Hare, P. J., and Mitchell, J., dissenting. 

The act of 1869 is entirely an enabling act The proviso excepts 
from the operation of the act certain cases, as to which the law re- 
mains as it was before the passage of the statute. It is conceded 
that the witness .would have been competent at common law : Ferree 
vs. Thomvaon, 2 P. F. S. 363 'and we are of opinion that nothing in 
the act disqualifies him. There is no decision of the Supreme 
Court reported, in which any witness has been held incompetent 
who would have been competent before the act of 1869. 



^Stqirmf Court of pettMBliniiiia. 

Laubach v8. Laubach. 

Tbe quflction whether the ttock was tendered to defendanl iHihin a reMonahle tfoM 
after it was ditoovered to be worthleea, the traoeaction being between parties unao- 
ottstomed to stock dealing, was left to the Jary. MM, not to be error. 

Error to Common Pleas of Lehigh County. Opinion delivered 
March 23, 1874, by 

Gordon, J. — ^This case is similar in all its general features to thai 
of Laubach vs. Laubach. in which the opinion of this court was de* 
livered bjj our brother Sharswood on the 27th of March, 1878, In 
Uiat opinion the eighth and ninth exceptions of the present case are 
fully met and disposed oL The questions put to the defi^ndant 
were rdevant and material. 

He denied having sold the stock to the plaintiff, and produced 
his son Frank to prove that he was the one through whom the sale 
was effected, and that he was the agent who controlled this mining 
stock in that ne^j;hborhood. By this kind of proof he undertook 
to convince the jury that he had nothing whatever to do with the 
transactions. In view of this, it was certainly proper to inquire of 
him if he had not said that he had reserved twenty thousand dol- 
lars of this stock for the Laubach connection, that he had repre- 
sented it as good stock, paying large dividends, and that be would 
guarantee it. This evidence was admissible, not indeed to prove 
what were his contracts with others (and the learned judge <» tlie 
court below carefully so instruoced the jury), but to show tlml he 
l*Onffinal EdiHon^p. 118.] 
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was the agent for the sale of this stock, and also for the purpose of 
lajring the ground for his contradiction. Neither can we discover 
error in the ruling of the court on the eight exceptions raised on 
the questions put to Frank Laubach. An these were designed to 
test nis knowled^ of the transactions about which he swore, to 
show his complicity with his father to defraud the plaintiff, and to 
lay the ground for his contradiction. 

The exceptions to the charge all revolve about one point, and we 
have no doubt that the court's solution of that point was correct 
The complaint is that the court permitted the jury to find whether 
or not the tender of the stock was made to the defendant in a 
reasonable time after the discovery that it was worthless, instead of 
determining that question as a noatter of law. But in face of the 
evidence, the court could not refuse to do so. This was not a trans- 
action between dealers in stocks, who buy and sell with reference 
to the almost daily rise or fall in the market, but the dealing be- 
tween the plaintiff and defendant had reference to the stock as a 
permanent investment, and to what it would produce in the way of 
annual interest Looking at the matter from this stand-point, the 
^stand-point of the parties, and certainly one year was not an un- 
reasonaole time in which to ascertain what interest the stock would 
pay. If there was a longer delay, one which prima facie was un- 
reasonable, it was for the jury to aetermine whether or not that de- 
lay was produced by the acts of the defendant, and if, as the jury 
found, he persuaded the plaintiff to wait from time to time, and 
thus test tnis barren sakject still farther, it is ungracious in him 
now to complain of a result produced by himselt 

Judgment affirmed. 



Elliott v8. The Cmr of Philadelfhia. 

JhM dtj •f PhiladelpbU U not retponiible for the Degligence of iti police oAoeit 

while eDgaced in the enforcement of a city ordinance. 
XUioU vs. The CUy, 7 Phila. Bep. 128, Thayer, J., affirmed. 

Error to the District Court of Philadelphia. 

The case below was an action brouglit br William B. Elliott, 
plaintiff in error, against the city of Philaaelohia, defendant in 
error, fcr the recovery of the value of a horse, tne property of the 
plaintiff in error. 

The circumstances were these : 

The servant of the plaintiff in error, in February, 1869, was 
driving the latteWs horse along Broad street, in the ci^ of Phila- 
delphia, when he was arrested bv certain police officers of the city 
fbr alleged furious and reckless ariving, and taken before an alder- 
man for the purpose of hearing the case. The horse and wagon 
were at the same time taken by the police officers to the office of 
the alderman, and while the case was being heard, the horse, which 
bad been left in charge of a boy, bv the police officers, ran awa]^ 
jumping into the Delaware river at Shackamaxon street wharf^ and 
was drowned. 

The demurrer to the plaintiff's declaration alleging ^' no cause of 
l*Originat EdUionj p. 114] 
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action,'^ was sustained by the court below. The opinion, which 
was delivered by his honor, Judge Thayer, is reported in 7 Philada. 
B.128. 

Plaintiff in error thereupon sued out this writ of error, and the 
case was argued in January Term, 1873, and the judgment of the 
court below sustained by an equally divided court 

The case was re-argued in January Term, and the following was 
the opinion of the court : 

Opinion delivered Mcarch 9, 1874, by 

AgneW, C. J. — ^The opinion bv Judge Thayer is such an ample 
discussion of the question in this case that it is unnecessary to do 
more than affirm the judgment upon it The case is distinguishable 
entirely from that of the City vs. GUmartin, 21 P. F. S. 140. It was 
decided upon the ground of agency, and it was therein expressly 
said : *'Thus a mere statement of the facts discloses the relation of 
principal and agent in reference to the city water works, and not 
that of ordinary corporation officers '^'performing merely municipal 
functions.*' This is plainly the distinction between the. two cases, 
the police officers in the present case having acted merely in their 
official character when arresting the plaintiff for a breach of the 
peace. In the UniUd States vs. Hart, 1 Peters' C. C. R 390, Judge 
Washington held, that driving a mail stage at a furious rate through 
the streets of Philadelphia, was a breach of the peace, and that, 
notwithstanding the act of congress against stopping the mails, a 
constable was authorized at common law, without a warrant, to pre- 
vent the peace from being broken, by arresting the driver. 

Judgment affirmed. 



KiMMEL et al V8, Wagner et al. 

Where the intent is clear, a devise to an iiistitation under a wrong or abbreviated 

name is good. 

Error to the Common Pleas of Schuylkill County, 

Per Curiam. Filed March 9, 1874. 

This will is very inartificially drawn, and suffered no doubt in its 
translation from the Grerman. Yet we think it is substantially suf- 
ficient to carry the title to the land in controversy to the " Board 
of Trustees of the Grerman Eldership of the Church of God," the 
corporation intended by the testator. The sixth section of the 
cha^r provides that no misnomer of the corporation shall defeat 
any ^ft or devise to it, provided the intent, of the party making it 
sumcientlv appear on the face of the will. Clearly the name t^ed 
in the will, " the Grerman Eldership," marks the testator's intent 
with sufiicient precision to enable us to conclude from the face 
of the will that he meant the corporation above named. The 
testimony offered was not to change the name of the devisee men- 
tioned in the will, but to show that the corporation was ordinarihr 
named by others as it was by the testators, and thereby to identify 
the corporation more conclusively. It is competent to show that a 
{^Original Edition^ p. 116.] 
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person who has a full name is known by a part of it. If this were 
not so, those who use initials instead of their full name, would be 
often excluded from the ownership of property. The use in- 
tended for the work of God and the poor is sufficiently explained 
by the after part of the will to give it enect, the poor being described, 
and the preacher of the congregation being designated as the person 
to receive the remainder of the sum nc^ed for his support, not 
provided for by the congregation. 
Judgment affirmed. 



♦Tioga County vs. South Creek Township. 

An order of remo7ftl of ft pauper not appealed from, is final and oonclosiTe as to the 
•ettlement of the pauper. 

The phrase, *' no interest or policj of law/' in the act of 1869, held, to mean that 
which, before the passage or that act, exoloded parties from testifying in their own 
suits, or where thej had any interest in the subject matter in oontroyers|r. 

Appeal from the Quarter Sessions of Bradford County. Opinion 
delivered Mareh 23, 1874, by 

Gordon, J. — ^This case might have been well decided on the 
ground that the order of removal of 16th December^ 1871, never 
having been appealed from, was final and conclusive as to the 
settlement of the pauper. That order was well executed by his 
delivery to the commissioners of Tioga county, though directed to 
the overseers of Covington township, because the commissioners 
represented the several poor districts of that county. Instead of 
returning the pauper to South Creek township, they should have 
appealed to the next Court of Quarter Sessions. Not having done 
so, the order became conclusive and amounted to a final adjudica* 
tion : Sugar Creek vs. Washington^ 12 P. F. S. 479. 

It was, however, properly decided in the court below upon the 
evidence. The determination of the case depended upon the ques- 
tion of the admissibility of the testimony of the parents to bastard- 
ize their child bom to them after wedlock, fexclude this, and 
nothing is left to controvert the fact that the settlement of the pauper 
was in Covington township, for that- was the settlement of nis 
fitter, and there is no evidence whatever going to show that he had 
gained a new one for himself. 

That issue born in wedlock, though begotten before, is presump- 
tively legitimate, is an axiom of law so well established, that to 
cite authorities in support of it would be a mere waste of time. So 
the rule that the parents will not be permitted to prove non access 
for the purpose of bastardizing such issue, is just as well settled. 
Many reasons have been given for this rule. Prominent among 
them is the idea that the admission of such testimony would be 
unseemly and scandalous, and this not so much from the fact, 
that it reveals immoral conduct upon part of the parents, as because 
of the efiect it may have upon the cnild, who is in no fault, but 
who must nevertheless be the chief sufferer thereby. That the 
parents should be permitted to bastardize the child, is a proposition 
which shocks our sense of right and decency, ana hence the rule 
[^Original Edition, p. 116.] 
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of law which forbids it. But the counsel for the appellant insists 
that the case is within the purview of the act of 1869. The language 
of that act at first blush might seem to include a case of this Rind. 
^No interest or policy of law shall exclude a party or person from 
being a witness in an^ civil proceeding." The woros we have 
italicized are those rehed upon to support the appellant^s theory. 
But when we come to consider the fact that ^' the tntereH or policy of 
law^^ which the legislature had in view in passing that act, was 
^hat which, before that time, excluded parties from testifying in 
their own suits, or where they had an interest in the subject matter 
in controversy, it becomes obvious that a case such as the one under 
discussion was not in the legislative mind when that act was 
passed. It would, therefore, he an unnecessary and violent con- 
struction of the statute to make it include a " policy of law " wholly 
difierent from that under contemplation when it was framed. We 
therefore, without hesitation, adopt the view taken of this question 
by the learned judge of the Court of Quarter Sessions, and agree with 
him that the act of 1869 was not intended to abolish a valuable 
rule of law founded in good morals and public decency. 

The testimony of Amos Houghland, tne father of the pauper, to 
establish duress in his marriage was properly disregarded. He was 
thoroughly contradicted by all the witnesses who were present at 
the ceremony, and it would have been gross error to have treated 
the marriage as void upon evidence so unreliable. 

Finding no error in the ruling of the court below the judgment 
is affirmed. 

ScHOFiBLD v$. Simpson. 

▲ direetion to the Jary to And » rtrdiot '' for inch damages for the hreaoh of the 
contract as yoa may tad on the teetiuMmT he (the plaintiff) » entitled/' ia 
erroneone in leaving the &ote and l%v to them without any instmetioni to guide 
them. 

Error to the District Court of Philadelphia, Opinion delivered 
J'eftruary 16, 1874, by 

Gordon, J.— In the case of OiUmore vs. Htmty 16 P. P. S. 323, this 
eourt reversed the court below for an instruction very similar to 
that in the case in hand. Justice Williams, delivering the opinion 
of the court in that case, savs : '* This was leaving the jury to find 
such damages as they thought proper, without ^vmg them any rule 
or standard for their guidance.'^ The learned judge of the District 
Court says, in his charge to the jury : " If on the other hand you 
believe the defendant's story, your verdict should be for such dam- 
ages for the brcnch of the contract as you may find ob the testimony 
he (the plaintiff) is entitled to." 

We hold this to be misdirection, inasmuch as the court, taking 
the contract and its breach for granted, left the jury to construe that 
eontract from the facts given, and determine in what the breach 
consisted, and then settle the measure of damages after their own 
ideas, and according to such rule as they might adopt for the occa- 
sion. In every parol contract there ate two sets of essential de- 
ments* £Etcts anu law. Giving the facts then, with the help of 
\^Originai£difaum, p. 117.^ 



Digitized by 



Google 



MasonIs I^tition. 109 



certain legal principles, Tve construe the contract, and determine its 
qualities. To find the former is itie proper work of the jury, but 
tne application of the latter is the dut^ oi the court, and when the 
court throws that duty over upon a jury, it is not onljr an *omis- 
sion, but it is a naisdirection, for it requires that of the jury which 
is not properly within its province. It is so also with reference to 
the damages ; the court and jury have separate and distinct duties 
to perform. It was, therefore, erroneous for the court to permit the 
jury to adopt anv set of rules that to them might seem proper to 
govern their finding. The result of this is apparent According 
to the defendant's testimonv, he was liable only for fifty dollars, 
unless Dickson, on demand, refused to pay his part oi the ex- 
penses. This was the condition upon which his assumption was 
tounded. There was, however, no evidence of any such demand 
and refusal, and yet the jury found a verdict f<^ the plaintiff in 
the sum of one hundred and twenty-one dollars and twenty-five 
cents. Now upon the hypothesis that they adopted the de- 
fendant's testimony, and we are bound so to presume, the jury 
either found a contract not warranted by the testimony, or they 
gave vindictory damages. In either case they were wrong. As 
from the record this error appears to have originated through the 
inadvertence of the court below, we, therefore, reverse the judg- 
ment, and order a new v€nire. 



Mason's Petition. 

The aet of 1842 abolishing imprisonment for debt, does not prevent bail from another 
State arrestiag his prinoipai in this State, upon a bail pieoe, and taking him oat of 
the State. 

In re petition of Addison 6. Mason for writ of habeas corpus. 
Error to Common Pleas of Luzerne County. Opinion delivered 
March 23, 1874, by 

Agnew, C. J. — It is well settled that bail from another State may 
arrest his principal in this State upon a bail piece, or depute 
another to do it, and take him out of the State, for the purpose of 
surrenderinsT him in discharge of his recognisance: Hoisey vs. 
MwiUo, 6 Watts, 402. But it is objected that the act of 1842, 
abolishing imprisonment for debt, has wrought a change in this 
respect, and operates as an exoneration, for which KMey vs. Hender- 
iouj 1 Barr, 495, is cited as authority. This is true as to bail at the 
time of the passage of the act, who then had their principal in 
custody, in a case where the non-imprisonment law cut up the right 
of imprisonment by the root. But certainly it is not true where 
the right p{ arrest remained under any of the exceptions in the act 
of 1842. Precisely so must we view an arrest by tne bail under a 
bail piece issued in an action in another State. The Resumption 
is that the Supreme Court of New York acted rightly in requiring 
bail in the action there. We certainly ought not to inquire into 
the l^ality of his arrest there, and discharge the petitioner from 
the custody of his bail. Our onler would be no justification to the 
[^Original EdUionj p. 118.] 
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bail in an action against him on his recognizance. The relation of 
the States to each other requiring mutual co-amity, and the ♦pro- 
vision in the constitution of tlie United States, that full faith and 
credit shall be ^iven in each State to the public acts, records, and 
judicial proceedings of every other State, forbid an inquiry into the 
cause of action in New York ; one which we could not conduct 
with safety to the bail, or credit to ourselves. We must take it for 
granted that the bail was rightly demanded, and the defendant 
committed to the custody of his bail in conforroitv to th6 law of 
New York. This being so, the bail has the right to taKe his principal 
here and remove him to New York, in order to comply with nis 
undertaking. It is an ungracious act on part of the principal to fix 
his bail for the demand ; as he must well understand that the non- 
imprisonment law of Pennsylvania cannot change the status of his 
case in New York : and that our order of discharge would be in- 
effectual to relieve tne bail. 

The order of the Court of Common Pleas of Luzerne County re- 
xnandii^ the petitioner into custody is affirmed. 



Court of Contmon ])lea«« Sns&er Gomtts* 
Kramer t;^. Kramer's Administrators. 

PUSntiff, who inherited oertain real estate, in 1837, fVom her {kther, married before 
1848, and in 1852, nnder the proviso of the 48th section of the act of March 29, 
1832, made a declaration anthorising her share of the real estate, which had been 
partitioned in 1851, to be paid to her husband without seonrit/ [ the husband died 
in 1871, and plaintiff sued his estate to recover the amount paid him under said 
declaration. Held, i 

1. That the husband was not a trustee, and the payment of her share in partition was 

absolute. 

2. The married woman's act (April 11, 1848) did not impair the vested interest of 

the husband, althoagh partition did not take place until 1851. 
8. Where the wife acquires the estete after April 11, 1848, the act of March 29, 1832, 
section 48, is inoperative. 

Opinion of the court delivered by 

JuNKiN, P. J. — This plaintiff was a daughter of Abraham Blosser, 
who died in 1837, and she inherited from him certain real estate. 
In 1840, she married Benneville Kramer, and in 1861, her real 
estate was partitioned in Orphans' Court of Union County, or, rather, 
her father's real estate was so partitioned, and being accepted by one 
heir, she, in conformity with the practice in that county, received a 
bond for her interest of $2,700. On September 16, 1852, she made 
a declaration under the 48th section of tiie act of March 29, 1832, 
authorizing her share to be paid to her husband without security, 
which declaration, etc., was duly filed the same day. The husband 
received $2,000 on the bond, and died in 1871 ; and she now sues 
her deceased husband's estate to recover the amount so received 
'^'by him, treating him as a. trustee. This act has been in force forty 
years, and this is the first attempt to turn him into a trustee under 
said section, showing plainly that the profession have treated the 
payment of the wife's share in partition, when paid to him under 
the declaration, as absolute. 

V'Original Edition, pp. 119 and 120.] 
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In Yoke V8. Bametty 1 Binne^, 365, it was held that the husband 
could take her share in partition as personalty. This was unsatis- 
factory to the profession, and hence the 48th section of act of 29tli 
Marcn, 1832, which required him to give security for the repayment 
of the principal to the wife if she survived him,* if not, to her heirs ; 
and if he was unable to give this, then a trustee was appointed. 
'^ Provided always, That, if the wife being of full age, on a separate 
examination, the husband not being present, should declare, etc., 
. . . that she does not require such moneys to oe secured, . . . then 
and in such cases the husband shall not be required to secure the 
said moneys in manner aforesaid." 

It seems clear that it was intended by this section to allow the 
principle of Yoke vs. BomeU to operate in all cases where the wife 
made the declaration. The act required the judge to explain to her 
" the legal eflfect of the declaration," and for forty years they have 
discharged that duty by telling her that the effect was to carry from 
her forever all her interest : TTofter*' Bkitaie^ 2 Wharton, 249, and 
Byer vs. Besser^ 5 W. & S. 501, seem to assume that such was the 
effect. 

Then as these parties married before the married woman's law 
was passed (11th April, 1848), the husband's vested interest was not 
impaired by said act; and although partition did not take place 
until 1851, still the act of 1832 would remain in force to meet such 
cases : Bureon's Aopeal^ 10 Harris, 164 ; SUhman vs. Hvher^ 9 lb. 260 ; 
Boo8e?8 Appeal^ 6 lb. 392; Biiehman vs. Chrismany 11 lb. lo2 ; Mann's 
Appeal, 14 Wright, 381. In all cases where the wife acquires the 
estate after the 11th April, 1848, the act of the 29th March, 1832, 
48th section, is inoperative. 

It results from this view that the plaintiff cannot recover. 



"HBiaxat of Comnioti ffkaa, 0tt)itgtkiU ComttQ. 

Shomo vs. Zeigler. 

A verdict of a Jary will not be let aside fbr the misoondaot of a inror in converting 
about the cause on trial with a witness before or during the trial, when no improper 
influence or bias is shown, unless such misconduct was caused by a party to the 
suit, or his agent, or by his representations, and proof of the bias must oe clear and 
manifest 

The general rule in Penn^lrania is that all papers ffircn in CTidence in the trial of 
the cause, except depoiUunu, are to be sent out with the Jury. 

A certified recoro of bankruptcy oflfered in evidence during the trial, through which 
the plaintiff claims the land, may be sent out with the Jurv, even tnough there are 
depositions attached to the proceedings relative to the bankruptcy, but immaterial 
tu the controversv. Such aepositions stand on a different fooUng from ordinary 
depositions, for the record cannot be cut up and mutilated. 

It U the duty of counsel to object to papers before they are admitted to the Jury-room. 

Rule to show cause why a new trial should not be granted. 
Opinion delivered April 13, 1874, by 
Walker, J. — There are four retisons assiraed for a new trial, viz. : 

1. The verdict was against the law and the evidence. 

2. The court erred in its construction of the agreement of the 
26th February, 1863. 

8. The jury were improperly interfered with. 
i* Original Edition, p. 121.] 
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4. That papers were sent out with the jury that were not in evi- 
dence, to wit, the entire record in bankruptcy, including depositions 
that had been previously refused the defendant to use. 

As to the first reason : There were disputed facts in this case, such 
as the defendant's possession, the wife's title, and other &cts, which 
were properly submitted, ana which the jury found : Cross vs. CSarey, 
25 Ul. 562. We see nothing in this for disturbing the verdict 

2. The construction we put upon the agreement referred to, was 
that it was an exchange of properties, and amounted to a sale. By 
the terms of the affreement after performance of the covenants, and 
possession taken, the equitable or beneficial title passed to 2ieigler, 
and through him by the assignee's sale to the purchaser, even 
though the l^al title remained m Turner, and U{>on his death his 
interest under the agreement would descend to his heirs as money, 
if any part of the consideration remained unpaid, and not as land. 
Afl^r the execution of the agreement, Turner held the kgal title to 
the premises as trustee for Z^igler ; Garrard vs. Lantz^ 2 Jones, 194 ; 
Morgan vs. SooUj 2 C. 61 ; Schoek vs. Bankes, 1 I^. Chron. 218. We 
think this is correct This point has not been pressed by the 
learned counsel for the defence. 

The third reason is improper interference with the jury. 

The court may set aside the verdict of a jury for misconduct, and 
where it is prejudicial to the losing party, will do so. But the 
granting of a new trial, like the granting of a continuance, or taking 
off of a de&ult, '''or opening a judgment, rests in the sound discretion 
of the court : 2 Graham & Waterman on New Trials, 43 to 50 ; Orey 
vs. Beap, 11 Pick. 189. 

In the present case, the testimony of one of the jurors is that after 
the cause had been closed, and before the charge of the court, he 
met William J. Smith, one of the plaintifiTs witnesses, in the base- 
ment of the Mortimer House, ana there had a conversation with 
him relative to the case on trial. The juror says that he don't 
recollect all that Smith said, but what he does recollect is, that the 
witness said he had lost a ^reat deal of money by the operation, 
speaking of the long case. He afterwards testifies, on cross-exami- 
nation, that Smith was complaining about the length of time he 
was kept away from his home. This is all that he can recollect 
The juror admits that he commenced the conversation with Smith, 
and yet he says that he did not wish to talk with any one about the 
case. In another place he says he does not recollect what was said 
about the cause. The juror's evidence is unsatisfactory, confused, 
and conflicting. His conduct is open to censure, and must be con- 
demned. The practice of jurors talking about causes which they 
may be called to determine, is not only highly reprehensible, but 
contemptuous, and subject to admonition. Jurymen should be 
omni ejdeptione mnjoreSy and, as the Supreme Court say, " their minds 
should be as white paper " with reference to the cause tliey are 
trying. But when a verdict is sought to be set aside, it must be on 
other ground ; their misconduct is not, in itself, a sufficient reason 
for a new trial, unless occasioned by the prevailing party, or some 
one on his behalf, or by his arrangement (Pettibone vs. Philips^ 13 
i*Chiginal Edition, p. 122.] 
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Oonn. 445), or there most be some bias or prejudice created, and the 
evideaoe of it should iie full and clear : Stone vs. The State, 4 Humph. 
27 ; MuUen vs. CottreU, 41 Miss. 292. 

In MeOaudand vs. McOaitdand, 1 Yeates, 372, tiie court held that 
where a juror betted on bi>tli sides of the case, and declared pre- 
viously hiB opinion in &vor of tlie plaintiff, though his conduct was 
highly censurable, no bias was shown, and the expression of opinion 
was a subject of cliallenge, and a new trial was refused. See, also, 
MeCbrkU vs. Bmns, 6 Binney, 340. 

In Blaine vs. ChaniberSj 1 S. <& R. 169, it is held, that it is gross 
misconduct for any person to speak to a juror, or for a juror to 
permit conversation concerning the cause after he is summoned and^ 
Wore verdict There the brother-in-law of the lessor of plaintitf 
conversed with one of the jurors concerning the cause, before and 
after he wan sworn. It was contended that the plaintiff was guilty 
of no misbehavior, and should not be affected by the misconduct of 
another, and that the court will not grant a new trial, except for the 
misbehavior of a party: Orovenor vs. Femoiekj 7 Mod. 156; George vs. 
JPeturcej 7 Mod. 31. Judge Yeates held *^ that the person who at- 
tempted to labor the jury merited the most severe punishment, as 
such conduct poisons the firrst source of justice.'' But, as the ver« 
diet was conformable to the justice of the case, a new trial was 
denied. 

In Richter vs. Holbrooke^ 7 S. & R. 458, a verdict was set aside for 
imfuroper conduct of the plaintiff with the foreman of the jury, for 
in sncn ^case the court will not stop to inquire whether the juror 
was influenced or not See, also, Ferden vs. Deo,, 4 Harr. 76 ; and in 
OowperthwaU vs. JoMes, 2 Dallas, 56, the court say when the conver- 
sation is not with the party, there must be a reasonable certainty 
thai actual and manifest injustice is done. So a verdict will not be 
set aside for a juror's misconduct, unless it is prejudicial to one or 
the other of the parties : Qrane vs. Sayre, 1 Halsed (N. J.) ; Harruon 
vs. /Vioc, 22 Ind. 163. It furnislies no legal ground for disturbing a 
verdict, that one of the iury has been tampered with, unless the act 
complained of be done by one of the parties or his a^ent, or bv his 
consent and management: Bitthop vs. WUUamson, 2 Fairfield (Me.), 
495. Verdicts ought not to be set jiside on account of loose expres- 
sions of one, or even of a few of the jury thrown out casually and 
without being fully understood and explained: Lamb vs. SaUerSy 3 
Brevard, 130: Steward vs. SmaUy 5 Miss. 525; People vs. Boggs, 20 
Cal. 432 : Hudson vs. State, 9 Yeager, 408 ; Shea vs. Lawrence, 1 Allen, 
167 ; WhiU vs. Wood, 8 Gushing, 413 ; Wiggens vs. affin, 1 Story, 1. 
The weight of authorities is as stated, but there are some decisions 
agunst this view. See Durfee vs. Eveland, 8 Barb. Sup. Ct. 46. Where 
the jurors talked with bystanders, before rendering their verdict 
about the cause ; that it was a lengthy suit, an expensive litigation, 
and about the value of the land, it was held misconduct on the part 
of the jurors, but not of a nature to set aside the verdict : Eager vs. 
Hag^^ 88 Barbour, 92, and authorities cited by the court Where 
a juryman said to a witness of the plaintiff that ^ tliey wouhl throw 
tbe eosts upoii the defendant, of course," and the witness said ^* they 
B l*Original Edition^ p. 123.] 
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could, of course," and the verdict was for the plaintiff, on motion 
for a new trial it was held, that although such conduct was a viola- 
tion of the juror's public duty, yet it showed no bias or prejudice, 
and was not sufficient to srant a new trial : Mcllvaine vs. WUkins, 
12 N. H. 474 ; Pettibane vs. Fhilipa, 13 CJonn. 445. Though the rule 
is the same in civil and criminal trials (2 Graham & Waterman on 
New Trials, 416), yet more leniency is exercised in the latter. See, 
also, State vs. Andrewt, 29 Conn. 100 ; 2 Graham & Waterman on New 
Trials, 480 to 491. As the conversation of the Juror was not with 
the plaintiff but with his witness, and as it is admitted by the 
counsel for the defence that it produced no improper influence, it 
furnishes no cause for setting aside the verdic^ under the author- 
ities just cited. 

4. Was there error of which the defendant can complain in allow- 
ing the record in bankruptcv to go out with the jury, containing 
some depositions relative to the bankruptcy and which the defend- 
ant had unsuecessfuUy endeavored to get before the jury ? 

The whole record was offered and received in evidence to estab- 
lish the bankruptcy of E. W. Zeigler, through whom the plaintiff 
claimed by deed from his assignee. * This was absolutely necessary 
' for his case. 

On a former trial of this very cause only a portion of the record 
was offered in evidence, and because it was not certified as full and 
entire it was ruled out at the instance of the defendant, and the 
plaintiff suffered '^'a nonsuit Now it is full and entire, and the ob- 
jection is that it contains foreign matter improper for the jury to 
take out with tliem. The record could not be divided without 
mutilating it and entirely destroying its validity. There was no 
payer by the defendant to expunge the foreign matter, and if there 
had been it is doubtful whether the court could cut up the record 
and send out only a part It must be the whole record or none. 
If we were to disturb the verdict for that reason now our rulings 
would not only be inconsistent but haphazard. This is our 
reason why the whole record is evidence. Now for the authorities : 
' The rule in Pennsylvania is that all papers given in evidence dur- 
ing the trial of the cause, except depositions, are to be sent out 
with the jury: Hendd vs. The iktrnpike, 16 S. <& R 97: Whiie vs. 
Bisbingj 1 Yeates, 400; Alexander vs. Jameaon, 5 Binney, 238: HamiU 
ton vs. Glenn^ 1 Barr, 342; Mullen vs. Morris^ 2 Barr, 85; Cordon vs. 
Watsouj 4 Phila. Rep. 88; 1 Troubat & Haly, 678; Iron and Coal 
Go. vs. Rogers, 15 P. F. S. 416; Taylor vs. SorOy, 1 Walker, 97; Odd 
Fellows^ Hall vs. Maseer, 12 Harris, 507 ; 2 Graham & Waterman on 
New Trials, 331 to 335. But a written statement filed during the 
• trial should not be given in evidence or go out with the jury : Bellas 
vs. Lloyd, 2 Watts, 401 ; Hamilton vs. Glenn. 1 Barr, 340. But in 
the present case the depositions were attacned to the record, and 
could not be separated, and ex necessitate rei, if the record be evi- 
dence at all, the jury are entitled to the whole, record. 

The objection that it contains foreign matter, irrelevant to the 
issue, is applicable to other papers. Thus a deed having a descrip- 
.tion of ihe property in dispute may also contain deeaiptions of 
\*JOriginal £Ut(io>i,.p. 124.] 
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other lands. Books of original entries given in evidence frequently 
do contain other accounts. The exemplification of a record of 
iudgroent is evidence which a jury may have, although there may 
De some irrelevant matter in it: ochuyUciU and Dauphin vs. Jcnea^ 
P. F. S. 804; AlcoU vs. BoilUm Steam Mill Cb., 11 Gushing, 9L in 
none of these instances is it improper for a jury to examine the 
papers. Where a jury by mistake took out with them a deposition, 
part of which was inadmissible, but that part was irrelevant and 
immaterial to the issue, it was not a sufficient ground for a new 
trial: I/madale v%. Brown, 4 W. C. C. Rep. 148; 2 Wharton's Dig, 
532, § 881. Where the question is as to the ownership of goods, it 
is no objection to admit a printed catalogue of goods to go to a jury, 
that certain of these had been marked by the plaintiff as his prop- 
erty : atricker vs, McMichad, D. C, C. P., 7 Leg. Int. 154 So, in an 
issue in the Orphans' Court to try who were the heirs of John 
Alexander, deceased, a manuscript book found in the trunk of the 
deceased was offered in evidence and allowed to go out with the 
jurv, and it was held that there was no distinction between sealed 
and unsealed instruments in this respect : Alexander vs. Jamieson^ 5 
Bin. 238. In ChmJlh vs. Sennett, 5 Wr. 161, the schedule, statements 
and affidavits not being evidence of loss, they could not be read or 
sent to the jury, and m The Marine Ine. Oo, vs. Hod^n, 6 Cranch, 
206, ex parte depositions taken in another case were not evidence for 
a jury. But where a record *i8 given in evidence without objection 
to the court and jury, it is error to refuse to permit it to go out with 
the jurv : Hendd et al. vs. Turnpike Road, 16 S. <& R. 92. In an 
action for malicious prosecution it was held proper to send out with 
the jury the information made by the defendant. Gibson, Chief« 
Justice. says : *' That document was not a deposition, but an indis- 
pensable part of the case in evidence by the plaintiff himself, and 
as such it does not fidl within the rule which excludes a deposition 
from the iury room : '* SeiAert vs. Price^ 5 W. & 8. 440. 

In Shouy vs. DiUery 2 Rawle, 177, it was decided that a paper pur- 
porting; to be a will, and the probate and letters attachea, '^ if they 
were properly admitted in evidence, they were competent for the 
jury to take out with them, but were that otherwise (the court say), 
it is not a ground to disturb a verdict, as was intimated in Alexander 
vs. Jamie9onj 6 Binney, 238, and directly decided in McCuUy vs. Barr, 
17 S. & R 445." In that case the depositions of witnesses to the 
will were attached to the record and were allowed to go out with 
the jury. 

In Spence vs. Spence, 4 Watts, 168, Chief- Justice Gibson uses this 
language : '^ Ordinarily depositions are not sent out with the jury, 
because the testimony of witnesses examined at the bar cannot be 
sent, and to put the testimony of those examined previously on any 
other footing would give it an unfair advantage. But, according to 
ShoUv vs. DiZfer, 2 R 177, depositions taken before the register, 
standing not upon ordinarv footing, as was said in Ouinger vs. 0«- 
Hnger, 17 S. <fe R. 142, may be sent out as part of the proceedings." 

In addition to the authorities cited (which, in our opinion, rule 
this case) we would say that as there is much in the discretion of 
[^Original Editimjp. 125.] 
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the court as to refusal to permit papers to go out with the jury (4 
Watts, 165, 1 Barr, 340, 10 Wright, B89, 7 P. F. 8. 142), it is the duly 
of counsel to draw the attention of the court at the time to papers, 
records and items in statements that are objectionable to go out 
with the jury. 
In Kline vs. Chmdrum, 1 Jones, 253, the Supreme Court say: 

. '* Counsel have duties to perform as well as courts.'' If this be not 
done when papers go out the judgment will not be reversed. See, 
also, 2 Graham & Waterman on New Trials, 655 to 664; Terry vs. 
DrabeMtadt, 18 P. F. S. 404; HaU vs. i?uj%, 10 Barr, 231 ; Mm^tard 
vs. FellowSj 42 N. H. 255. And when a deposition was taken out 

. with the knowledge of the complainant, a new trial was not granted : 
Shidda vs. Greffy^9 Iowa, 322; StaU vs. Ddong, 12 Iowa, 45S. But 
what is conclusive of this matter is that the defendant complains 
of error in allowing the jury to take out depositions which he him- 
self ofiered and faued to get in evidence. This certainly was not 
error of which he can complain (^Unangst vs. Krctemer^ 8 W. <fe 8. 
391 ), and the mere statement of the objection is its own refutation. 
Rule discharged. 



^xoftt9Bst Court of Jjlrattittoiiitia. 
Burk's Appeal. 

A pnrehMer, if he so ohooees, Is entitled to have the contrect speeifioallT performed 
•o fkr «■ the vendor can perform H^ and to have an abatement out of the purchase- 
money for any deficiency in the title. But specific performance will not be d^ 
creed against a vendor who iaa married man, and whose wife refases to jom in tiie 



Appeal from the Court of Common Pleas oi Delaware County. 
Opinion delivered March 23, 1874, by 

Mercur, J. — This bill was filed to enforce performanoe of an 
agreement in writing made by the appellant, to sell and convey to 
tiie appellee certain lands in fee simple, clear of all incumbrances. 
It appears there was an incumbrance of a small sum on the land in 
favor of the widow and heirs of a former owner. This was un- 
known to the appellee at the time the contract was executed. The 
incumbrance still remains. 

The general rule is well settled that the purchaser, if he chooses, 
is entitled to have the contract specifically performed, so far as the 
vendor can perform it, and to have an abatement out of the pur- 
chase-money, or comp>ensation, for any deficiency in the title, 
quantity, quality, description, or other matters touching the estate. 
Story's Equity, \ 779. This incumbrance comes within the general 
rule. So far, then, as the court below directed the amount of that 
incumbrance to be deducted from the contract price we discover 

The important question in the case arises under other facts. It 
appears that the appellant, at the time of the execution of the eon- 
tract, had a wife, which fact was then known to the af^pellee; that 
[♦OnjrtnoZ Edition, p. 126.] 
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she is still living and declines to join in the execution of a deed for 
a conveyance of the land. The master reported, and the court 
below decreed, that the appellant execute a deed in fee simple of 
the land, but that one-third of the uurchase-money be withheld 
until the death of the wiie^ or until her right of dower should be 
released. 

Thus the guesttoa is presented whether in case of the refusal of a 
wife to join ia a deed with her husband conveying his land, in pur- 
suance of his contracti the purchaser may have specific performance 
so far as the husband is concerned, and be indemnified a^inst the 
contingent claim of dower of his wife, by retaining a portion of the 
purchase-money. 

When the contract was executed by the appellant it was sug-^ 
gested to him that his wife should also sign it He replied, in 
substance, that it was unnecessary, as she was a woman who never 
meddled with his business. That she allowed him to do as he 
pleased in such matters, and would do whatever he should sav. 
Afterwards, upon the same day, the appellant informed his wilTe 
what he had aona She thereupon declared she would not sign the 
deed, and has continued to persist in that refusal 

The master has found that no evidence was given to satisfy him 
that the wife withheld her consent through collusion with her bus* 
band. 

*The wife, then, has not said or done anything which compels 
her to unite in the fulfilment of her husband's contract. She has 
not executed and duly acknowledged anjr written instrument by 
which she is bound, as the wife had done in Dankd vs. Hunter and 
Wife^ 11 P. F. Smith. 382. Nothing less than that would bind her: 
QUidM vs. £Sf0npfer, 2 P. F. Smith, 400, The letter and policy of 
the law forbid a wife to oonv^ her interest in laud otherwise thau 
by the exercise of her own free and untrammelled will. A pur- 
chaser by contract from her husband must be presumed to know 
this essential requisite, and therefore that he tases the risk of the 
wife uniting in tne deed, or of his common law right of action for 
damages against the husbands It may be answered that the ap« 
pellee does not ask for a decree that the wife join in the deed, but 
•oly that one-third of the purchase-money be retained to indemnify 
the vendee against her contingent claim, and that therefore her free 
will is not constrained. 

The specific performance of a contract in equity is of grace, not 
of right It rests in the sound discretion of the chancellor. In an 
action of ejectment by a vendee again^ a vendor to compel the 
apecifio performanoe of a contract for the sale of land, the plaintifT 
cannot recover, if the defendant be a married man, and his wife 
refuses to sign the deed : Clark vs. Stiver^ 7 Watts, 107 ; Hanna va. 
PkiUipB, 1 Grant, 254; Well^r vs. TT^yord, 2 Grant, 103. 

It was said by Gibson, C. J., in dark vs. Sewer, mvra : '* It seemf 
to be at last setUed on principles of polic^r and numanity, that 
equity stirs not to enforce a contract which involves in it a wife% 
volition in regard to her property ; and it seems strange to us novi, 
that courts of chancery snould ever have hesitated about it Coiir 
i^Qriginal EdiUai^p. 127.] 
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trary to the benign spirit of the common law, the avowed purpose 
of process of contempt against the husband is to extort a convey- 
ance from her affection or from her fear/' 

It must now be considered the settled law of this commonwealth, 
that specific performance of an agreement to sell land will not be 
decreed a^inst a vendor who is a married man, and whose wife 
refuses to join in the conveyance so as to bar her dower, unless the 
vendee is wiUing to pay the full purchase-money, and accept the 
deed of the vendor without his wife joining therein : Sailer vs. Reiszy 
not yet reported. In giving the opinion of the court in that case, 
it was well said by Mr. Justice Sharswood, *' the same sound polior 
which forbids a decree for the execution of a deed by the husband, 
to be enforced by his imprisonment if he cannot obey, prevents any 
decree looking to compensation, abatement, or indemnity.*' 

The decree of the court below must, therefore, be reversed. 

Inasmuch, however, as upon the argument the counsel for the 
appellee expressed a desire to accept a deed from the appellant 
alone, rather than have no decree in nis fiivor, we will send the case 
back in order that such a decree may be made. 

Decree reversed, and record remitted, that a decree may be en- 
tered conformably to this opinion, and the appellee is directed to 
pay the costs of this appeaL 



*C0itrt of Common pieoo, tn^ttw Comttg. 
Tbimbly VI. Malomky. 

1. A rale to ftrbitnte, od which arbitritora haye been chosen, cannot be itricken off 
nntil the daj of meeting baa gone by. It Se error to strike off on the day of 
meeting. 

S. The practice and authorities relative to arbitration rules examined. 

Rule to strike off award of arbitrators. Opinion delivered by 

Dana, J. — On the 23d of May, 1868, the plaintiff entered a rule 
to choose arbitrators on the 13th of June. On the latter day, the 
defendant being in default, after proof of service, arbitrators were 
appointed, and the 29th of June fixed as the time of meeting. 

Upon the time, and at the place named, the plaintiff's attorney 
and two of the arbitrators met, and no proof of service of the rule 
on the opposite party or arbitrators havine been made, the place 
of the missing aroitrator was filled, and at the request of the plain- 
tiff 's attorney the arbitrators were sworn, and adjourned to the 
clerk's office. On reassembling the same afternoon at the latter 
place, the second rule was for the first time produced, and it was 
ascertained that it had^ not been served in due time upon the de- 
fendant. 

The defendant thereupon declined to appear and waive tiie de- 
fect of service, and the plaintiff's attorney upon the same day, 
being the day of the meeting, by precipe directed Uie striking off the 
former, and entered another rule of reference, under which arbitra- 
tors were in due time appointed, who, on the 31st of July, 1868, the 
time named in the rule, made an award in fevor oi the plaintifil 
l*Otiginal EdUim^ p. 128.] 
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The defendant not having appeared either at the time of choosing: 
the arbitrators or on the neanng before them, now comes into court, 
and a^ to have the award set aside. 

The rule of court (rule 2d. § 1 C. Rm P* 5)) iB) that when arbitra- 
tors have been api>ointed, ana the day of meeting has been gone by,, 
without any meeting or agreement to adjourn, such rule may be. 
stricken off by the prothonotarv at the instance of either party. 

We are of the opmion that the entry of the rule on the 29th of 
June, the day of the meeting under the previous rule, and before 
the cUty of meeting had gone by, was not authorized, and that the 
proceeoings under it, including the award, must be set aside. 

Whether, under the irregularities in this case of filling the place: 
of the absent arbitrator and swearing them, without proof of the: 
notices required by the act, the jurisdiction of the arbitrators had 
attached and the power of the court taken away, it is not necessary 
to decida The law may be found in the cases of Hoffman vs. Z/uJl-e, 
7 H. 57; Camp vs. Owego Bank, 10 Watts, 130; Wethers vs. Haines, 
2 Barr, 435; Foltz vs. Grubb et al,, 4 P. Jj. J. 509; Tfi/mpeon vs. 
WkiUj 4 S. & R 136 ; Bvrtiet vs. Hope, 5 Binney, 518, and does not 
in our view, warrant the course adopted by the plaintiff. 

In view of the course pursued by the defendant on -the day of 
meeting and in subsequently taking a rule for the former arbitra- 
tors to file an award, the costs of the proceedings are ordered to 
abide the event of the suit 



'^'Cimrt of QConrnon pieoe, 0cl|iiBlkiU ConntQ. 

Ernst et al. vs. Zerbk. 

1. A feme covert may become a party to a parol partition of lands, held by her witU 

others as tenants in common. 

2. Snoh a partition, exeoated by marliini; the lines of division npon the ground, fol« 

lowed by a oormiMHulinir iMissession in parsnanoe of tlie agreement, is good, not< 
withstandinff the statute of frauds. 
S. Partition neither enlargeft nor diminishes the estate of each tenant in common. It 
is leas than a irrant. The act of February 34, 1770, which establishes the only 
way by wbioh husband and wife may convey the estate of the' wile, does not apply' 
to partition. 

In equity. Opinion delivered Api^ 6, 1874, by 

Pershing, P. J. — The heirs of John Clauser, ten in number,, were 
tenants in common of a tract of land situated in Branch township. 
Schuylkill county. Martin Zerbe, the defendant, is the husband of 
Catharine Zerbe, one of the plaintiffs, and also one of the heirs of 
said John Clauser. The bill in this case prays for a decree to 
oompd Martin Zerbe to specifically )>erform and carry out the terms 
of an amicable partition of the said tract of land, and to execute 
proper conveyances to the several parties. 

It appears from the evidence, that in 1867 a jmrol. agreement was: 
Entered into by whicli the land was to be divided, the purparts io^ 
be equal in size, except the one which would include a hodse erected 
on the kind. A piece of .ground, containing about fifteen or twenty: 
acres, known as the Dundiis interference, the title to which was in 
litigation/ was excluded from the division. The heird held seTeroL 
[^ Original EdUixm, p. 129.] 
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meetingB before the survey was made, at none of which were they 
all in attendance, but the uncontradicted evidence is, that Catharine 
Zerbe, the wife of the defendant, was present at these meetings, and 
consented to the makine of the partition, and that the consent of 
all the heirs was had. The evidence, however, &ils to show that the 
defendant was present at any meeting held in reference to the 
division of the land. 

Allen Fisher, Esq., who was employed as the surveyor, divided 
the land into purparts of eleven acres and one hundred and twenty- 
five perches each, except the purpart on which the house stood 
(No. 2), which contains but six acres and six perch«, and the part 
allotted to Abraham Ernst, which included one or two purparts 
acquired by purchase from some of the other heirs. The bill al]4^;es, 
what se^ns to be established, that the heirs took possession of th^r 
respective purparts in pursuance of said parol partition, and now 
hold possession of the same ; that Catiiarine Zerbe, wife of the 
defendant, took possession of division or purpart Na 3, under 
said amicable partition, and still holds possession of the same 
under the terms of the agreement The fourth paragraph of the 
bill sets forth '^ That *all the other heirs, including Catharine Zerfoe^ 
the wife of said defendant, have executed proper conveyances to 
each other for their respective portions, and are readv and willing 
to deliver the same, in accordance with the terms of the divisMm 
made as aforesaid, as soon as signed and executed, by the said 
Martin Zerbe, the defendant, who refuses to execute saia conveyance, 
although in possession of his wife^s portion under said agreement 
and in receipt of the rents and profits thereof." 

The answer of the defendant denies that he ever agreed to any 
partition of the land referred to, and alleges that the partition to 
which his wife consented was not made according to the agreement*, 
that he nor his wife, '' so far as he (defendant) knows," were ever 
satisfied with the partition attempted to be made, and that neither 
he nor his wife, *' so far as he (defendant) knows," ever took posses* 
sion of division No. 8, under or in pursuance of said amicable par- 
tition, but that his wife was in possession of the same house and 
small piece of land long prior to any attempt at amicable partition 
of said lands. 

It is part of the evidence that Mrs. Zerbe was in the occupancy, 
prior to the making of the partition, of about one acre of ground, 
and a small house built upon it, and that these were indudea 
in purpart No. 3, allotted to ner as her share of the land which was 
divided. 

Tiie evidence reported b^ the examiner shows that the defendant 
went to the office of Justice Hime, for the purpose of signing the 
deeds, on the 24th of June, 1871, on which day the deeds were 
signed by Mrs. Zerbe and other of the heirs, ail of whom were 
satisfied ; that Martin Zerbe ^ began to wrangle about the disputed 
(Dundas) land," that he said he was willing to sign all the deeas but 
that of Ernst, which he refused to sign ^on account of his firiend 
Philip Clauser ; " that he afterwards went to Esquire Hime^ office 
along with Mr. Ernst, to sign the deeds, when it was dtsoovered 
[*Origmal EdUian, p. 180.] 
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that the deed to Mrs. Brnst included the Dundas interference; 
that he at that time did not sign any of the deeds because, as he 
allied, his lawyer had thus advised him ; that afterwards he told 
the justice that the true reason why he refused to sign the deeds was 
that Ernst had secured a piece of ground and buut a tavern on it, 
which he, the defendant, had intended purchasing for the same 
purpose. To another witness the defendant stated his willingness 
to sign all but the deed to Ehmst, who had overcharged him for 
some hauling. Wh^her his reasons were good or bad, the fact re^ 
mains that the defendant did not execute the deeds. It was further 
shown that Martin Zerbe fenced in the eleven acres and one hundred 
and twenty-five perches, being purpart No. 3, and that he and his 
wife, since the division and allotments were made, have cut timber 
from said land and sold it There was abo in evidence before the 
examiner a written eontract purporting to be signed by Martin 
Zerbe and Catharine SSerbe, his wife, stipulating for the sale of the 
oool right in said purpart. In reference to this paper it is to be ob- 
served, that Martin Zerbe testifies he never signea *his name to it, 
and denies that he ever admitted that the signature was his. That 
defendant did not sign this paper is shown by the testimony o( 
Abraham Ernst, who admits that he appended Mr. Zerbe's name to 
it at the request of Mrs« Zerbe at a time when Martin Zerbe was not 
lureaent 

Takinff , the evidence in its entirety, is it sufficient to authorise a 
decree of specific performance against the defendant? 

To take the case out of Uie statute of firauds, the parol contract 
must not only be established by coinpetent proof^ but it should be 
dear, definite, and unequivocal (Br. £x). 191), and it requires much 
less strength of case on the part of the defendant to resist a bill to 
enforce a contract, than it does on the part of the plaintiff to main- 
tain a bill to enforce specific performance. Br. Bq. 200. Taking 
^ese well established principles as our guide, we think the clear, 
precise and satisfactory proor, which alone will warrant the decree 
of specific performance prayed for, is wanting in this case. The 
defendant aid not attend any of the meetinis^s where the partition 
was agreed upon and its conditions fixed. His living on the prem- 
ises assigned to his wife, fencing the land, and, with her, selling 
Umbear cut from it, can be explained without making it that ex* 
elusive possession neoedsary to take a parol contract out of the 
statute. A husband will not be compelled to separate from his wife 
nml tunily in order to show his dissent from a parol partition of 
lands made between his wife and the other heirs in interest. If no 
other difficulty lay in the way of msking a decree, it is not clear to 
us that the defenoant should be compelled to sign the deeds which 
have been prepared and signed by the heirs of John Ciauser. They 
ate conveyances in the usual form, for a valuable consideration, 
containing all ihe usual covenants, including that of general war- 
ranty, and make no reference whatever to the partition they are 
designed to carry into effect 

Nor do we thmk it necessary to the validity of the partition thai 
the defendant, as the husband of one of the heirs, should sign the 
i*Origmal Edition, p. l&l.^ 
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deeds. We are satisfied from the undisputed evidence in this case, 
that a parol partition was made with the knowledge and consent of 
all the heirs ; that the lines of division of the several purparts were 
marked upon the ground, and that this was followed by a corre-* 
spending separate possession. Such a partition between tenants in 
common is good, notwithstanding the aist for the prevention of 
frauds and perjuries. Ebert vs. Woody 1 Binn. 216. r^o one of the 
heirs has made any objection to the division made. The allegation 
of the defendant that his wife was not satiBfied, is refuted by the- 
absence of any testimony from herself to that effect, as well as by 
her willingly signing the deeds in evidence before the examiner : 
by her own and her husband's possession of, and the fencing in or 
her purpart, and bv their making profit off* the land by the sale of 
the timber. The force of this is not broken by the fact that Mrs. 
Zerbe had a foothold before the partition (in what way does not 
appear) of one acre of the whole tract. *It was not till after 
the partition that she entered in possession of the eleven acres, 
one hundred and twenty-five percnes, constituting division No. 3, 
and it is not denied that this entrv was by virtue of, and in con- 
formity with, the partition. McMahan vs. McMahan^ 1 Harris, 
376, in some of its facts resembles this case. Judge Bell, in that 
case, said, '^ It is long since settled that parol partition, if bar 
and equal, executed by a corresponding possession, is good, though 
some of the tenants be under coverture, and others of them elect to 
hold their purparts as before, bv community of possession." 

In Darlingtan'B Appecd, 1 H. 430, it was decided that it made no 
difierence that one of the parties, a married woman, never formally 
conveyed her interest in the part of the estate allotted to the other 
heir. The agreement to make partition was actually executed bv 
lines of division marked upon tne ground, followed by correspond- 
ing possession, which was sufficient to perfect it even ns between 
joint tenants and tenants in common. It is there held that the 
tenure, under our system of descents, partakes of the nature of 
coparcenary and that a parol partition between heirs in Pennsyl- 
vania is good. 

Partition between coparceners (and tenants in common) neither 
amounts to nor requires an actual conveyance. It is less than a 
grant It only adjusts the different rights of the parties to the pos- 
session. At common law a partition between parceners by pand 
was legal and efficacious, though they might make a valid partition 
by de^ or by release: Allnatt on Partition, *124^. The partition 
does not convey or make any alterations in the estate : Id. 144. It 
neither enlarges nor diminishes the estate of each tenant in common, 
but ascertains the particular part of each and gives it to him in 
severalty. The tenure, however, is no more changed by the parti- 
tion than by the adjustment of a boundary. The parties hold after it 
by exactly the same title as that by which they neld before it A 
married woman may therefore be a party to an amicable partition, 
for she makes no grant The act of February 24, 1770, which pro- 
vides the only way in which husband and wife can legally convey 

. {^^Original Edition, p. 182.] 

Digitized by VjOOQiC 



DkHavem's Appeal. 123 



tlie laoda of the wife, has no application to a partition : RhoadJ 
UsUUe, 3 Bawle, 420. 

The act of 1770 is not repealed by the act of 1848 in this respect : 
Peck vs. Ward, 6 H. 506. 

A feme covert beinff compellable to make partition may become a 
party to an amicable action of partition, and so also may minors 
by uieir guardians : Wetherell vs. Meek, Bright. R. 135. 

Family arrangements are regarded with favor, and a parol parti- 
tion among heirs, if fairly made, is binding even upon femes covert^ 
if they are parties to it and assent to the arraDgen)ent. But it is 
binding only when the partition has been agreed to by all the 
joint owners and when it has been executed, ft need not be of all 
the lands which the parties hold in common or jointly, but it must 
be complete so far as it relotes to *the part set out in severalty : 
McOonnell et vx. vs. Carey et uz., 12 Wr. 345. See also Calhoun vs. 
Hayes, 8 W. & Ser. 127. 

These authorities settie that a parol partition of land, even where 
some of the parties are femes covert, is good, if equal and executed 
by the taking of possession of the several purparts ; that such par- 
tition is not a conveyance of the wife's interest in lier retd estate, 
in which her husband must ioin to give it legal effect. 

While we do not think the evidence will warrant a decree of 
specific performance, we do think there is sufficient disclosed against 
the defendant to make it proper that the order for the dismissal of 
plaintiff's bill shall be without prejudice. The plaintiff's bill is 
dismissed without prejudice, with costs to defendant. 



Supreme Coitrt of yentttsUiania* 
DeHaven's Appeal. 

1. Uader see. 41, aet of March 15, 1832, an iasue devisavU vel non is of right wbea« 

ever a diajMite upon a matter of (aat arises before the register's court 

2. But the fact must be material to the subject of oontroversy, a substantial matter 

of dispute, necessary to be determined before a decision can be reaohed. 

Appeal from the decree of the Register's Court of Philadelphia. 
Opinion delivered March 9, 1874, by 

AoNEW, C. -J. — ^This case is an unsuccessful attempt to convert 
physical weakness and mental distress into imbecility of mind 
and to extract undue influence over the judgment and will of a 
parent from filial affection and devotion to the parent's welfare und 
happiness. Mrs. Sophia DeHaven's husband was an invalid for 
years, and for months before his death a bedridden sufferer. Some 
of her sons were irregular in life and disposed to draw heavily upon 
her purse. She. the wife and mother, wnose will is in controversy, 
was a woman of great sensibility, (juick in feeling and ardent in af- 
fecticm. In prosperity she was lively and pleasant and happy 
while the current of life ran smoothly, but in affliction she became 
nervous, excitable, despondent and lull of tears. Owing to the 
long continued sickness, suffering and death of her husband, the 
misery arising from her sons, and the death of John, she frequently 
[* Original Editioti, p. 188.] 
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gave way to fnety an4 became unable to control her feelings, and 
was seized with hysteria of the most marked and distressing cbar- 
acter. During this gloomy period of bcr life it caused her to cry 
and laugh in the same instant and to the unthinking to appear to 
be beside herself. Under such circumstances it was not difficult to 
find persons ready to believe Mrs. DeHaven's mind bad become 
unsettled and to form opinions of her unsoundness founded on 
these exhibitions of distress and hysteria. These opinions form the 
principal staple of the case of the appellants, while &c(b of a dis- 
tinct and convincing kind are entirely wanting. On the other 
band, the proof of Mrs. DeHaven's competency not only to make a 
roper ^distribution of her property bv will, but to direct and oon« 
uct her affairs, so fiur as not prevented by bodily infirmity, is over- 
whelming. Not only was she aide to furnish instructions for her 
will, but she actually visited the office of her adviser and scrivener 
alone and executed the codicil there under circumstances to evince 
both ability and purpose of mind. Her testamentary acts were not 
done upon a sick or dying bed, were not the p^roducts of a wander- 
ing and sinking intellect, out were executed with full purpose and 
resolution in 1859 and 1861, years before her death, and before that 
paralysis in 1866, which finally broke down her intellect and in two 
years brought her to the grave. From 1859 until 1866 facts of the 
strongest character evince her knowledge of business and disposing 

Eower — acts of deliberation and thou^htfulness in contracting 
abilities, conveying property, and receiving and paying out money, 
calculated to arrest attention and demand the scrutiny of those 
with whom she dealt, had there been anything of the disability im- 
puted to her by those who now contest her wilL The contestants 
themselves were parties to some of these transactions, joining in 
and receiving deeds, making notes, paying money, and acting as 
men having not the slightest doubt of her capacity. In one trans- 
action for the accomm^ation of Kevy & DeHaven she gave more 
than eighty notes, until in 1865 her decaying powers maoe it neces- 
sary to desist calling upon her. So she received the rents from her 
tenants monthly and gave receipts without number. Altogether the 
facts proving her soundness of mind are so overwhelming and the 
opinions to the contrary so unfounded, no court would suffer a ver- 
dict against the will to stand for a moment 

The evidence of undue influence by Mrs. Hampton over Mrs. 
DeHaven's mind is eoually weak. There is not a fact in evidence 
having any weight The evidence is conclusive that the provision 
she made for her daughter, Mrs. Hampton, was Ions contemplated 
and believed to be due to her, because of the inequidity between tbe 
provision for her and that for the sons in the will of her husband. 
When, added to this, Mrs. Hampton took upon herself the mana^ 
ment of her household affairs and attention to her business, while 
in her season of distress and suffering, and by her love and regard 
and those attentions which a daughter devoted to her mother only 
can render, brought back to her comparative happiness and com- 
fort, we cannot wonder that Mrs. DeUaven felt it a duty to provide 
liberaUy for such a daughter. Yet in doing this she did not forget 
[^Original Editicnj p, 184.] 
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her sons. Though grieved b^ what she deemed their errors, she 
remembered them in her will m a manner to indicate it was not a 
nominal recollection that thinks to deprive, but a thoughtful re- 
membrance which gives liberally according to desert Upon the 
whole, we find no ground upon which a vermct against the will, had 
an issue been granted, would be permitted to stand. 

This brings us to consider the question upon refusing the issue bv 
the *R^ster'd Court Under the 41st section o( the act of March 
16y 1832^ an issue is of right whenever a dispute upon a matter of 
hti arises before the RegisterVs Court But tne £act must be material 
to the subject of controversy, fei substantial matter of dispute neces- 
sary to be del^nmined before a decision can be reached. It cannot 
be d^iied that the petition for an issue in this case set forth material 
iicts to be decided before Mrs. DeHaven's will could be admitted to 
probate, to wit : want of l^al capacity to make a will and undue 
influence on part of Mrs. Hampton, and an issue was demandable 
of right to try these fetots. But after the refusal of this issuer the 

Brties haviitt gone into the entire evidence and each having t>een 
iy beard, the case being before us on appeal, we must look at it, 
as we always do, to see whether any substantial injustice has been 
done before we send it bade for a rehearing. Ceirtainly we ought 
not to reverse if the court below would have been bound to set 
aside the verdiei as contrary to the manifest weight of the evidence. 
Of what use would it be if the case can be decided in but one way? 
As remarked by Chief-Justice Black, in Knight^s Appecd^ 7 Harris, 
493, a mere naked allegation, without evidence or against the evi- 
dence, cannot create a dispute within the meaning of the law. Tliis 
was said in a distribution case under a sheriff's sale where the issue 
16 ot right More to the point is Deem vs. Fidbr. 4 Wright, 474, 
where an attempt was madeto set aside a deed on the ground that 
the grantee had procured it when the grantor was weighed down by 
grief at the loss of bis wife and by reason of weakness of mind and 
body, caused b;^ constant watching and anxiety during her sickness, 
as wcdl as by his advanced age (over eighty years), the grantor was 
enabled to overreach him. There Justice Thompson said that, after 
earefuUy considering the evidetice, we think it is entirdy insuffident 
on anjr ground claimed for it and asks the pertinent question — Why 
refer insufficient evidence to the jurpr ? It is now especially true 
siace we hold thi^ a mere spark of evidence is not sufficient to 
carry a case to the jury. The doctrine as to issues from the Rq^ 
tor's Court is well settled in Or^sJHm'a Appecd, 11 P. F. Smith, 43, to 
which may be added QxaeM' WiU, Id. 196. 

Upon the whole case we find nothiiM; to contest, and the decree 
of the R^ster^ Cburt is affirmed witE costs, and the appeal dis- 
missed, and the record ordered to be remitted to the Kegister's 
Court KMT fttfther proceeding, if any be necessary* 
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DniMicK v$. Broadhead. 

An aetion of ti«tpaai mar be maintained, if a oorporation takes land for pnblio nae 
berore entering a bond for compenaation. 

Error to the Court of Common Pleas of Pike County. Opinion 
delivered March 23, 1874, by 

AoNEW, C. J. — It hoB been settled in a series of cases from OrangU 
vs. Harrisburg Water Cb., 8 W. & 8. 490, to PiUAwrg^ PoH Wayne and 
Chicago R. R. Ob., 16 P. F. Smith, 404, that it is trespass in a private 
^corporation to take land for a public use without first making com- 
pensation, or giving adequate security therefor. The constitutional 
provision is express that this must he done ^* before such property 
shall be taken.'' This amendment of 1838 meant something. The 
10th section of the bill of rights in the constitution of 1790, merely 
provided that property should not be taken or applied to public use 
^^ without just compensation being made." Under this clause it had 
. been held that it was not necessary that the compensation should be 
actuallv ascertained and paid before appropriation, it being suffi« 
cient if an adequate remedv was provided as the means of obtaining 
it without unreasonable delay. But the remedy is illusorv in the 
case of a private corporation, where it is without means, or becomes 
insolvent, and, hence, the provision in the 4th section of the 7th ar- 
. tide of tiie constitution, as amended in 1838, viz. : ''The l^isLature 
shall not invest any corporate bod v or individual with the privilege 
of taking private property for public use, without requiring sudi 
corporation or individual to make compensation to the owners of 
saia property or give adequate security therefor, before such property 
shall be taken." The language is not shall tender, but shall give 
adequate security. The word " tender," in the proviso of the 10th 
section of the general railroad law of 1849, is a departure from the 
words of the constitution. If the adequacy of the security be left 
in the first instance to the determination of the corporation, the 
effect of a tender merely might be ruinous to the property-owner. 
An entry and destruction of valuable property by a corporation, 
would l>e without compensation at the end of a contest aoout the 
adequacy of the security, if then the security should be found to be 
insufficient, and tiie corporation insolvent. The legislature, there- 
fore, remedied tiiis defect in the act of 1849, by the second section 
of the act of 9th April, 1856, 2 Brightly, 1220, p. 36, providing in 
case of the refusal of the owner to accept the tender, tfiat notice of 
presenting the bond for filing in court should be given, and making 
the bond subject to the approval of the Common Pleas. Less than 
this is no suiBScient provision for compensation under the amend- 
ment of 1848. and would leave the people unprotected in their pos- 
sessions. The people, in their amenament, have expressed tneir 
determination to secure themselves fullv against the wrong and 
grasping avarice of those who exercise the power of eminent do- 
main, onen more for their own interests than those of the publia 
It was different where the State herself exercised her own power. 
I* Original Edition, p. 136.] 
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She could proceed at once, upon making a sufficient provision for 
compensation. Her ability to compensate in the end is undoubted. 
The entry, in this case, before the approval of the bond, was a tres- 
pass, and as such, the common law remedy is applicable • Crangle 
VR. Harritbnrg Water Ox, 3 W. & a 490 ; McainUm vs. R. R Co., 16 
P. P. Smith, 404. 
Judgment affirmed. 



^(tDqi^am* Coitn, Montgotiiets Cornits* 

In re Estate of Elizabeth Kline, Deceased. 

A claoM in testatriz'a will empowered the exeootriz to sell the real estate, " if in her 
opinion she should think it nest," and directed the balance of the paroha^te-mone^, 
after the payment of a certain debt, to be put out at interest, well secured. It 
further provided for a certain distribution of the balance of the estate at the death 
of the two daughters, E. and A., and appointed the daughter £. executrix. 

E. died without hayine sold the real estate, and A. became administratrix c. t a.' and 
petitioned the oourt for an order to sell the real estate, which petition set fortn no 
other ground than that the petitioner thought " it best and most advisable to make 
sale of the real estate without further delay." The order was granted, the report 
of sale confirmed nUL and exceptions filed. After argument, the sale was set aside, 
and it was held that tne fund arising from such eale would not be in condition to be 
administered and distributed, but a testamentary trust would be oonttituted, whioh 
cannot be committed to an aoministrator cLa, 

Opinion delivered by 

Ross, J. — ^The learned president of this court awarded this order 
of sale on the 22d of February, 1869, and report of its execution 
was duly presented and confirmed nisi; at that time, the purchaser 
appeared by counsel, and suggested that there was a question, 
under the trusts declared in the wili, as to the power of the court 
to direct a sale. 

It was then determined by agreement of counsel, at the instance 
of the court, to file exceptions to the confirmation of the sale, and 
under those exceptioas this question of the authority of the court 
to decree a sale, it was further agreed, should be determined. The 
only inquiry, therefore, which is presented by the exception, is 
whether the administratrix de boms non, c. L a., under the special 
provisions of the will of the testatrix could exercise the power of 
sale conferred by the will upon the deceased executrix, and de- 
pendent upon the adjudication of this point, whether the court had 
the power to award an order of sale upon the petition of the admin« 
istratrix. . 

It is well settled, that whenever a power of sale is vested in an 
executor, virtute cffieU^ the administrator, e. t a., upon his decease, 
may execute th^t power, for the purpose of bringing the land into 
course of administration. This power is statutory, and is derived 
from the 1st, 2d, and 3d sections of the act of March 12, 1800, Purdon 
PI. 67, 68, and 69, and from the 12th, 18th, 14th, and 67th sections 
of the act of February 24, 1834, Purdon PL 61, 62, 63, and 65 (Title 
Decedents), and it has been held that the bond executed before the 
raster, in order to obtain letters of administration e. t a., will be 
held as security for the faithful application of the proceeds of real 
estate sold in pursuance of such power, exercised for the purposes 
[^Original EdUion, p. 187.] 
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of administration: HarlzeU vs. Omtk.^ 6 Wr. 463. But the power 
which by these statutes is vested in the ^administrator c t a., is 
granted onl^ for the purpose of bringing the hind into a course of 
administration ; Ross vs. Barclay^ 6 Harr. 179 ; Kei^er Vs. iSeAioorte, 11 
Wr. 603 : HartzeU vs. Comt/Lj supra. 

It is, nowever, equally true that no statute of Pennsylvania em- 
powers an administrator, with the will annexed, to execute a trust 
of land confided to an executor bv name or title, for any other pur- 
pose than to sell for the object of bringing the land into a course of 
administration. The object of the acts referred to, was to vest the 
power to sell in administrators c ^ a., for purely administrative pur- 
poses, and whenever the proceeds of the land will, and must by the 
terms of the will, remain in the hands of the administrator, who 
must retain them for fiduciary purposes, then there is no dissdution 
by statute of such power of sale upon such administrator. 

The sections cited, by judicial construction, have been held to 
place an administrator c t a. upon the same footing with a surviving 
executor, but they were not intended to transform him into a testa- 
mentary trustee : Boss vs. Bcarday^ 6 Harris, 179. In tiiis case C3iief- 
Justice Gibson says : '' Now the object of the statute was to make 
land l^^al assets in all oases, not to confound the distinction between 
trusts and powers. With us, land has perhaps always been l^al 
assets, and when a trust is created to bring it into a course of admin- 
istration, it is proper, that an administrator should succeed to the 
execution of it, but the statute was not intended for a trust lUKron- 
nected with an executor's ordinary duties." The same distiaetion 
is recognized in the cases alread}[ cited. 

To determine the questions raised in this inquiry, the will of the 
testatrix must be examined to ascertain whether tlie grant of 
authority to the executrix was that of a naked power, or a trust 
created to bring the land into administrattocK or whether it i)e a 
trust unconnected with the ordinary duties of executorship, and, 
therefore, technically, testamentary. 

The clauses in the will, which invoke this inquiry, are as follows : 
'' I give and bequeath to my daughter, Elieabeth Kline, all the yearly 
income or profits arising out of all my real estate during her lifetime, 
and at her decease, the above specified income and profit shall fall 
into the hands of my daughter, Abigail Shoemaker, during her life- 
time. I do hereby empower my executor to make public sale of all 
my real estate, if in her opinion she should think it best, otherwise 
she is not In case my executrix effect a sale on my real estate, I 
order and direct her first to pav the large debt out of the purchase- 
money, and the whole of the balance thereof shall be put out at 
interest, and well secured for the payment thereof. At the decease 
of my daughters Elizabeth and Abigail, the whole balance of my 
estate (except the clock) shall be equally divided into five parts 
and divided as follows, viz. : (then follows Uie distribution). I do 
hereby constitute and appoint my daughter Elizabeth KKne my 
executrix to carry into effect the tenor and meaning of this my last 
*will and testament, with full power to make a good and permanent 
title to the purchaser." 

S^OriubMl EdiAm, pp. 138 and 189.] 
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Elixabeth Kline, the younger, accepted the trust, and held tiie 
real estate thus devised, until her death, without exercising tiio 
power of sale thus vested in her. Upon her death, Abigail Shoe- 
maker, the cestui que trust in remainder, obtiiined letters of admin- 
istration c t a., and presented the petition upon which the ordiT 
was awarded. This petition recited the clauses of the will, declared 
that in the judgment of the petitioner it was ^' best and^raost ad- 
visable to make sale of the real estate without further delay," and 
prayed that an order of sale might be decreed. No amount of any 
existing indebtedness was made, the sole ground upon which the 
exercise of the power was invoked being the judgment of the ad- 
ministratrix as to the advisability of the sale. It is apparent that 
if this sale be confirmed, the purchase-money will be substituted 
for the land, and will be held for the uses and trusts indicated by 
the will and limited upon the sale of the real estate. That instead 
of being in condition to be administered and distributed, this 
money must be held and invested, and the interest annually accru- 
ing thereon be paid to Abigail Shoemaker, during her life. That 
this constitutes a testamentary trust, is too clear to admit of argu- 
ment If Elisabeth Kline, the executrix, had in her lifetime exer- 
cised the distributionarv power of sale vested in her, and sold this 
real estate, and investea tne proceeds as directed by the will, a trust 
would have sprung into existence the moment such sale was ef- 
£BCted. That trust would have been to hold the principal durinu^ 
her own life, and annually receive the income, ana at her death a 
further trust as to the income, to Abigail Shoemaker, during her 
life, and at her death a still further trust to pav over this invested 
principal to the legatees named in the will. If the sale had been 
effected by Elizabeth, could it be pretended that upoa her death/fni 
administrator of Elizabeth Kline, the elder, with the will annexed, 
would, virUde officii^ have become the trustee of this fund ? It would 
have then been the duty of the Orphans' Court, upon the happen- 
ing of this contingency, to have appointed a trustee of the fund. 

Yet, if this sale be confirmed, this testamentary trust will at on(*o 
spring into existence, and attach to the purchase-money, and will 
subsist until the death of Abigail Shoemaker, the cestui que trust 
and administratrix. This will clearly be an execution of atestii- 
mentary trust, and almost a creation of it, which the authorities 
cited demonstrate cannot be committed to an administrator e. t a., 
by force of the statutes. If Abigail Shoemaker were dead, an<I 
nothing remained but distribution, after formal administration, to 
convert the assets into money, no testamentary trust would be in- 
voked, and the power to decree sale would be undoubted; but 
while she lives, tne sale calls into being a trust for her benefit, and 
in protection of remaindermen, with which an administrator c. t. a. 
cannot intermeddle. This view being decisive of the question of 
power '''in the administratrix and jur^iction in the court, renders 
It tmneceesary to discuss, whether by the terms of this will the 
power to sell daring the lifetime of Abi^il Shoemaker, did not 
expire with Eliiabeth Kline, being committed to her individually. 

9 l^Original Edition^ p. 140.] 
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The other sround being sufficient to determine this case, that point 
is not decided. 

An excellent test to determine whether the power of sale sought 
to be exercised is vested by statute in an administrator c. L a., is 
whether the administration bond will render the sureties therein 
liable in case of a misapplication of the fund. That bond is con- 
ditioned^or the faithful peirformance of an administration with a 
will annexed, and not for the faithful execution of trusts limited 
in such wilL It seems apparent in this case, viewed with the light 
afforded by Hartzdl vs. Oomih. that the sureties in the administra- 
tion bond would not be liable for a breach in the faithful execution 
of the trust by the administrator, but if there be a duty not carried 
i>^ the condition of the bond then it is a duty not witnin the pur- 
view of the powers vested in the administrator with the will an- 
nexed, and it is a testamentary trust which he cannot execute 
virtxUecfficiL 

It is with some regret that I have come to the conclusion thnt 
this sale must be set aside, for the purchaser is anxious to accept 
title if he can safely do «o — but this is so clearly an exercise c»f 
authority not vested in the petitioner tirMecffciiy inat a decree con^ 
firming this sale would be a mere nullity. 

Title can be vested in the purchaser by other and much more 
secure means; and while it is not the duty of the court to poiitt 
them out it is theirs only to see that their decrees are not in excess 
of the powers vested in them. 

Bale set aside. The order of sale and all proceedings therein 
revoked. 

Btq^tcme Conn v or Pmtuioliiattia. 

Plymouth Manufactueinq Company's Appeal. 

A contract by which A agreed to «zeoQte a sood and toiBcieiit deed of a lot of ground 
to B, upon the pavment of fifty doUan, the erection of a building, and its opera- 
tion as a foundry by the latter, will be enforced, notwithstanding the business of a 
foundry was afterwards clianged. 

Appeal from decree of the Orphans' Court of Luzerne County. 
Opinion delivered March 23, 1874j by 

Gordon, J. — ^The plaintiffs, claiming under John F. Derby, on 
the 27th of November, 1871, presented their petition to the Orphans' 
Court of Luzerne County, praying for a decree of specific perform- 
ance against the administrator and heirs of Georee H. Dietrick, do- 
ceased. This petition is founded 4ipon articles of agreement, datc^l 
March 1, 1860, in which *Dietrick agrees to convey to Derby a 
certain lot of ground in Plymouth, Luzerne county, uie considera- 
tion for which is set out as follows : *^ whereas, John . F. Derby, of 
Pin^ove, Schuylkill county, Pennsylvania, is about erectinji; a 
building on lanas of Henderson Cray lord and Draper , Smith, in 
Plymouth, Luzerne county, Pennsylvania, of about two hundred 
feet in len^h and about tmrty feet m width, to be used as foundry 
and machme shop, according to the .general acceptation of tlie 
term ; and whereas, it is necessary to have more land to lay down a 
[♦ Origimal EdiHtm,^. 141 .] 



Digitized by 



Google 



Plymouth MAKUFAcruRiNa Co.'8 Appeal. 181 

railroad track and several switches for the convenience of building 
and repairing railroad cars, and a connection of the said railroad 
and switches, with the Lackawanna and Bloomsburg Railroad : 
Now, Qeorge H. Dietrick, of Plymouth, Luzerne county, Pennsyl- 
vania, i^grees for himself, his heirs, executors and administrators, 
in consideration of the erection and completion of said building, 
and the further consideration of the sum of fiftv dollars, to be paid 
to him, the said George H. Dietrick, that he will make and execute 
unto the said John P. Derby, his heirs or assigns, a good and suf- 
ficient deed for the following described piece ot land, situate in 
Plymouth aforesaid, whenever the said building^ as aforesaid shall 
be erected, and (the) business aforesaid shall be in operation.^ 

The court below refused its decree on the ground that the agrees 
ment on the part of Derby to erect the building and use it for a 
foundry and machine shop, was a continuing condition or covenant, 
and hence, it was broken by the subsequent conversion of such 
building to other purposes. If the premises thus adopted by the 
court be correct, the conclusion follows as an inevitable consecjuence. 
for no one can come into court with a broken covenant in his hana 
and suocessfullv move that court in his favor. If, however, the 
case is as the plaintiff contends, that Derby, in good faith, erected 
the stipulated Duilding, and used it for the purpose intended by the 
parties to the agreement, and the covenant was not a continuing 
one, then the complainants should have had the decree they asked 
for. 

The question depends for its solution upon the construction of 
the contract The main facte are undisputed. Derby, in 1860, 
erected the building, and he, his representetives, and vendees, in- 
cluding the plaintifb, used it as a foundry and machine shop from 
that date until the year 1870, when it was sold to Harvey Bros. A 
Kern, who removed the machinery, and converted it into a planing 
milL 

A governing question in this case is as to the time when Derby 
was entitled to demand his deed. Upon this point we can have no 
difficulty, for thereupon the contract is specific: ''Whenever the 
said building as aforesaid shnll be erected, and the business 
mentioned shall be in operation," then, upon the payment of fifty 
dollars, Dietrick was to execute to Derby, his heirs or assigns, a 
good and sufficient deed for the premises. From the testimony no 
one can doubt that Derbv did erect the building, and did put the 
required business into full operation. It is not even pretendcKi *that 
he was derelict in a single particular. Having then complied with 
his covenant in good faith, was he not entitled to his deed? Had 
he not done all he contracted to do? But it is insisted that had a 
deed then been made, Dietrick might have inserted the covenant 
therein as a condition, bv which the deed would have been for- 
feited upon a change or abandonment of the specific business. But 
to this we answer the parties did not so contract, and no such in- 
ference can be &irly drawn from the language of their agreement. 
Derby's covenant was to do a particular thing, not to continue the 
doing thereof through all time. 

{^Original Edition, p. 142.] 
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The condition was a precedent one, and upon its fulfilment he 
was entitled to a good and sufficient deed. But a good and suffi- 
cient deed means one that will pass the estate of the grantor free 
from all conditions or encumbrances. Under such a covenant we 
could not consent to permit the property to be subjugated by a 
perpetual condition so onerous as to seriously detract from, if not 
wholly to destroy its value, unless the terms of the contract clearly 
required it 

It follows from what has been said, that if Derby in his lifetime, 
as the testimony clearly indicates, complied with his covenant, by 
erecting the building required by the articles of agreement, and 
using It as a foundry and machine shop, it only remains for his 
vendees to pay to Dietrick's representatives fifty dollars, with law- 
ful interest, in order to entitle tnem to a deed. 

Order of the court reversed, and procedendo awarded. 



Leonard vs. Daris et al. 

If ft JuttiM iMue an execution, although tliere has been an appeal, the ctmaUibU oaa- 
not be held liable for proceeding with the execution. 

Error to the Common Pleas of Clearfield County. 

Per Curiam. March 30, 1874. 

The execution being regular on its face, and the justice having 
jurisdiction, the constable was protected by the writ, notwith- 
standing the judgment before the justice was superseded by the 
appeal. The mistake, or even the wilful wrong of the justice in 
issuing the execution, reciting the superseded judgment as in full 
force, could not affect the constable, who could know nothing ex- 
cept what he saw on the face of his writ Having an execution 
regular in all appearance, he cannot be placed in the embarrassing 
position of refusing to execute it, by a mere notice from the defend- 
ant that he has taken an appeal. The only notice the ofiicer is 
bound to regard, is one proceeding from the same authority that 
issued the writ It is the province of the justice to determine 
whether the appeal is regularly taken, and if so, to countermand 
theexecution, it he have issued it: O'DemrwH vs. Mullen. 8 Casey, 
199. The constable having no authoritative notice of tne appeal 
was protected by his writ. *Thi8 is according to the current of deci- 
sion m this State, and is essential to the protection of officers pro- 
ceeding bona fide in the execution of their duties. 

Judgment affirmed. 



Brown vs. Bennett. 

1. A naked ratifteation br a married woman after discoverture is of no arall, but 

where there k a oontiideration and snffieient to support the promise, it is good. 
S. Clark vs. Thompmmf 2 Jones, 274, distinguished. 
3. An entry by the grantor is not required in Pennsylvania to complete the forfeiture. 

Error to the Court of Common Pleas of Luzerne County. Opin- 
ion delivered March 16, 1874, by 
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Sharswood, J. — ^That a married woman has no capacity to con- 
tract for the sale of her real estate, or to convey it, except in the 
precise statutory mode conferring the power, is one of the best 
settled doctrines of our law. See the cases cited in the opinion of 
the present chief-justice in Giddm vs. StrupUr^ 2 P. F. Smith, 402. 
It was held in that case that she could not be affected either by 
legal or equittible estoppel, so as to preclude her heirs from setting 
up and recovering upon her title, but it was not decided in that 
case, or any other, that she could not ratify the contract after the 
coverture had ceased, and she has thereby become perfectly aui 
juris. 

It is contended that the contract being absolutely void was in- 
capable of ratification without a new contract founded upon a new 
consideration. It mav well be that a naked ratification by 
the married woman aner discoverture would not avail. A mere 
admission of her liability might not be sufficient But there 
is something more in this case. She received one of the instal- 
ments due upon the contract after the death of her husband. 
The authority of the agent is not denied, and the case stated 
expressly admits that she received the money. This is a con- 
sideration, and sufficient to support the promise to ratify the 
contract, admitting a consideration to be necessary. It was, in 
effect, a redelivery by her of the articles, and an acknowledgment 
that she had duly received the instalments previously paid during 
the coverture. Such a redelivery of the original agreement in writ- 
ins is not a newparol contract void by the statute of frauds. 

The case of C(ai*k vs. T^ompacm, 2 Jones, 274, relied on by the 
plaintiff in error, t\B almost exactly parallel with that in hand, was 
a very peculiar one, and decided on its circumstances. It is true 
that the married woman after the discoverture had received some 
of tiie stipulated returns reserved in the articles. Yet the returns 
then ceased to be paid, and she was ejected from two acres of land 
reserve to the grantors. 

The conditions of the contract had been clearly violated by the 
vendee. '^ The defendant,'^ said Mr. Justice Burnsicle, "' came in 
under the title of Clark and wife upon certain conditions which they 
refuse to fulfil. *Thev deny her right, yet they say thev have a 
|prant of that right in iee ; but when that grant comes to be exam- 
ined, the law in its wisdom replies to them, that when Fanny Clar)c 
signed the agreement she was a feme covert; as to her it wns void, 
and the law cast the estate upon her on the death of her husband^ 
when she became a /fme«oZ«; it did not bind her. she never ac- 
knowledged it as the statute requires. If they haa suffered this 
lone woman to remain in her cabin, and paid her the rent the agree- 
ment required, there is no doubt she would have been satisfied." 
The stipulation in favor of the woman had not been performed but 
for two or three years after her husband^s death, which was twenty 
years before the trial. It is clear that the case was decided on the 

Sound of a breach of condition, and although it was insisted chat 
ere ought to have been an entry before suit, no notice was taken 
of that objection, and it has been since solemnly held in Sheaffer v$, 
{;*Original Editiar^ p. 144.] 
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Skeqffer. 1 Wright, 536, that an entry by the grantor is not required 
by the laws of Pennsylvania to complete the forfeiture. 
Judgment affirmed. 

Johnson v$. Willums et oL 

Limdlord'i Uen for one jemx'B rent on goods lUble to diitreM ii a prior lien by the 

net of 1836. 

Appeal of A. H. Barnes. Error to Common Pleas of Warren 
County. Opinion delivered April 2, 1874, by 

Agnew, Cf. J.— The eflfect of the 83d, 84th and 85th sections of 
the act of 16th of June, 1836, is to create a charge in favor of the 
landlord for rent, not exceeding one year, upon the goods liable to 
the distress of the landlord for this rent, in and upon the demised 
premises at the time of taking such goods in execution. After the 
sale the officer is required to pay the rent first out of the proceeds 
and apply the surplus only to the execution, and in case of the 
insufficiency of the proceeds to pay the rent and all the costs, the 
same costs only shall be allowed as would have to be paid in case 
of a sale under distress. Moreover, after a levy on goods liable to 
distress, the plaintiff in the execution cannot stay proceedings with- 
out the consent of the landlord first had in writing. Thus, call the 
charge a lien, or by anv other name, it is clear the rent of the land- 
lord is a prior charge bv law, and the sale under execution is for 
the benent of the landlord. Whenever, therefore, the writ of exe- 
cution will carry a valid sale over the head of the assignee in bank- 
ruptcy, it is evident it carries with it the landlord's claim for his 
rent. The State law makes the 'rent a valid charge prior to the 
right of the execution creditor, so that his precedence over the as- 
signee in bankruptcy necessarily lifts up the precedent rent above 
him also. 

Decree affirmed with costs and appeal dismissed. 

'^'Coiin of Common |lkao, Wtiaman Cotrntg. 

Root A Rust vs. Thb Oil Creek and Allegheny Riveb 
Railroad Company. 

▲ raUroad oompMiy fbrmed hy the oonaolidatioii and merger of two or more railroad 
companies, is responsible for the debts and liabilities of each of the merging roads 
arisinff prior to saoh oonsolidation. 

▲ provision in the charter of a railroad which makes it subject to the provisions 
and restrictions of the act of Febmarj 19, 1849, limits its right to charge for toll 
and motive power, when the cars naed for transportation over the road are owned 
or fUmished hy otnen, to two cents for each car, and three cents for each ton per 
mile carried, bat does not limit it to fbuoht charge, if it fUmish the car. 

If a consignee who ftirnishes such a car, pays to a connectine road the back charges 
of the company thus restricted, in order to set possession of bis goods, which chances 
ao paid are largely in excess of the toll authorised, such a payment is a payment to 
the company restricted, and enures to the benefit of the consignee, the same as 
though It was paid directly to the original companv. 

A voluntary payment, although It be unauthorised cannot be received back, but 
where a oonsigneej in order to secure his goods, of which he hss need, and which, 
if not taken by hun are exposed to risk of fire and damages, pays the charges oi 
the party having the goods in possession, such a payment Is not voluntary, luid if 
illegal can be recovered back. 

The <ufiiM«noe between tolls and freight explained. 

[* OHginal Edition, p. 145.] 
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Chaigeof 

Butler, P. J, — Gentlemen of the Jury : — This suit, as you have 
learned, is brought by Boot <fc Rubt, plaintiffs, against the Oil 
Creek & Allegheny Biver Bailroad Company, defendants, to recover 
a sum of money amounting to upwards of one hundrea thousand 
dollars. This money, the plaintiffs sav, is due on account of over- 
charffes made against them by the Oil Creek Bailroad Company, 
for uie transportation of oil over its road, between April 6, 1866, 
and the 27th of February, 1868. 

The defendant is not, as you have observed, the Oil Creek Bail- 
road Company, but having acquired the rights and property of this 
company, under an act of assembly relating to tne subject, the 
defendant has become responsible for all its obligations, ana the 
suit is to be treated, therefore, precisely as if it had been brought 
against the Oil Creek Bailroad Company while it existed. 

Are the plaintifb entitled to recover the money claimed, or any 
part of it? 

The case presents four questions of fact for your determination : 

First Dia the plaintiffs ship oil over the Ou Creek Bailroad ? If 
thev did. then, 

l^econa. Were they overcharged? If they were, then, 

Third. Did the plaintiffs pay those charges to the Oil Creek Bail- 
road Company? if they did, then, 

Fourth. Were they required to pay, or did they do it volun- 
tarily? 

The first of these questions — Did the plaintiffs ship oil over this 
road? — needs but little explanation. 

*If they purchased and paid for the oil which was consigned to 
them, as they say they did, before it started upon its joumeyi then 
they were its shippers. 

And this question is to be answered by reference to the evidence 
bearing upon it 

The second question (supposing the plaintiffs did ship oil over 
the road)— Were they overcharged? — ^is to be solved, by determining 
whether the plaintiffs were liable to pay freight, as for carrying 
their oil in tanks or to pay tolls, as for hauling their cars over the 
road. 

If they were liable to pay freight, then they were not overcharged. 
We so instruct you, as matter of law. 

The railroad company had a right to charge whatever it saw fit 
for freight, and those who chose to send freightase over its road 
could not complain. They could send, or not send, at their pleas- 
ure : but if they did send they must suomit to the charges. 

it on the other hand, the plaintift were liable only for tolls as 
for nauling their cars, or cars furnished by them, loaded with oil, 
then it is equally clear the plaintiffi9 were overcharged. 

For as respects tolls, the railroad company is limited by law tp 
two cents for each burden car (4 wheels being a car), and thre^ 
cents per mile for each ton of 2,000 pounds carried therein. 

The charges here greatly exceed this, being made according to the 
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rates of the company for freight, under claim that the plaintifib 
were properly liable to be so charged. 

And thus we are brought to the great question in this cause, the 
question upon which the parties have put out their strength, and 
U|>on whicD, doubtless, it is mainly to be decided, to wit: 

Did the plaintiffs furnish the cars, which carried the oil, to the 
railroad company to be hauled over the road as their cars ? If they 
did, they were liable onl^ for tolls, and consequently they have 
been overcharged. Or did they furnish simply the oil and tlie 
vessels (tanks) in which it was contained ? If so, they were liable 
for freights, and consequently have not been overcharged. 

If you find the plaintiffs were overcharged, then you pass to the 
third question: Did the plaintiffs pay these charges to the Oil 
Creek Railroad Company ? 

If those who paia the company at Corry should be treated as 
having paid on behalf of the plaintiffs, or if in consequence of the 
course or custom of business between the several railroad compa- 
nies carrying the oil, the Erie Company, by whom the money was 
collected at Jersey City, should be treated as receiving it for tlie Oil 
Creek Company, then the result is the same as if the payment had 
heen made directly by the plaintiflb to the Oil Creek Company. 

It is sufficient, if the money was paid by the plaintiffs to the Oil 
Creek Railroad Company either directly or indirectly, as througii 
agents. ^ 

*If you find the plaintifiis were overcharged, and that they paid 
these charges to the Oil Creek Railroad Company, then you will 
come to the fourth Question stated : were they required, virtually 
for(^, to pay these cnarges or did they do it voluntarily? 

Money which a man pays voluntarily to another cannot be re- 
covered back. It makes no difference that he did not owe it ; he 
should not have paid. But if he is virtually forced to pay, as by 
reason of the circumstances in which he is placed by those makin^^ 
the demand, then the payment is not voluntary, and he may re- 
cover back what has thus been improperly obtained. 

If, therefore, the plaintifis' situation was such that they were com- 
pelled to pay or run the risk of impending loss, as from non-de- 
livery and waste of. their oil, and .were thus induced to pay more 
than was due, then the payment was not volunWv. 

Such are the questions upon which the cause aej>ends. And as 
tending to a furtner explanation of them, and for the purpose of 
getting their respective views before you in this connection, the 
parties have rec^uested us to say certain things to you which they 
have presented in the form of points. 

The plaintiffs ask ur to say : 

** First. That the defendants are by their charter made liable to all 
the restrictions cont^iined in the act of February 19, 1849, and that 
un<ler that act they had the right to charge for toll and motive 
power on cars owned or furnished by others than the defendants 
not more than the rates prescribe bv that law, to wit, three cents 
per mile for each ton of 2,000 pounds of freight carried, and two 
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cents per mile for each burden or freight car, every four wheels being 
computed a car.'' 

This is true. We affirm it 

"Second. If the jury find from the evidence that the oil claimed 
by the pluintifiis was their oilj and that they paid the freight on the 
same, and that the tank cars m which the oil was transported were 
not owned or furnished to the plaintififs by the defendants, but that 
the trucks were* owned by the Erie Railway Company or Alhmtic 
and Great Western Company, and the tanks by the Oil Tank Com- 
pany, and when mounted with tanks the tanks became oil tank 
cars, the use of which the Oil Tank Company had the right to con- 
trol, and in the exercise of tlmt control rented to the plaintiffs for the 
transportation of their oil, who furnished them to the defendant 
for said transportation, then the defendant could only charge for 
toll and motive power and were limited by the restrictions of the 
act of 1849.'' 

This, also, is true, and is affirmed. 

** Third. If the iury believe that the tank cars used in the trans- 
portation of the plaintifis' oil, from April, J 866, to Juljr, 1867, were 
not owned or furnished by the defendant, but were famished by the 
plaintifis, who *rented th^m from the<Oil Tank Company, then the 
defendant could only charge for toll and motive power, the limits 
fixed by the act of 1849." 

This, also, is correct. 

And the plaintiffs further request us to say in this connection 
that: 

** In considering this (question, as to who furnished the cars, the 
jury may take into consideration the testimony going to show tlmt 
the plaintiffs rented those cars from the Oil Tank Company, paying 
about one hundred dollars per car per trip for the use of the tank 
car; that the Oil Tank Company controlled the use of the car, all 
applications for their use having to be made to them ; that the rail- 
road company who owned the trucks of tlie tank cars charged the 
Oil Tank Company for transporting these cars empty from Jersey City 
toCorry; that the defendant charged the Oil Tank Company for 
taking the empty cars from Corry to the place of loading, and that 
all leakage was paid by the Oil Tank Company to the shippers 
on account of these oil tank cars." 

And we do say so. You mav and should, in passing upon this 

auestion, consider the matters here referred to by the plamtiflfs to 
^e extent you find them proved. But you must, in this connec- 
tion, also remember and consider the testimony produced by the 
defendant, bearing on this same question and tending to support its 
allegations. 

"Fourth. If the jury believe that the tank cars used in the 
transportation of the plaintifis' oil from July, 1867, to February, 
1868, were owned or furnished by the plaintiffs, who secured them 
from the Erie Tank Line, then for toll and motive power charges, 
the defendant could charge only under the limits fixed by the act 
of 1849." 
This is tmCi and is but a repetition of what we have before said. 
i^Original Edkion, p. 148.] 
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** Fifth. If tlie jury find from the evidence that the Erie Raibroad 
Company and the Atlantic and Great Western Railroad Company 
had parted with the cars to tlie Oil Tank Company, who furnished 
them to the plaiutifis, and that the defendant had notice of the &ct 
that the railroad owning the cars had so acted, then the defendant 
cannot avoid the limitation of the law of 1849 by the pavment of 
any sum for mileage to the Erie Railroad or to the Atlantic and 
Great Western Railroad Company." 

This is true, provided you further find that the plaintifis fur- 
nished the cars to the Oil Creek Railroad Company for transporta- 
tion as their cars. Under such circumstances, of course, payment 
of wheeliu^e to the other railroad companies by the Oil Creek 
Railroad Company would not deprive the plaintiffs of their right 
to have the cars transported over the road subject to the payment 
of tolls only. 

The evidence that wheelage was paid to the other railroad com- 
panies for the use of the cars (or tending to show this) was heard 
only for the purpa<^e of shedding light upon the important question : 
Who did furnish the cars? 

'* Sixth. If the iury find from the evidence that the payment of 
mileage *by the aefendant to the Erie Railroad Company and to 
the Atlantic and Great Western Railroad Company was merely a 
settlement between different roads for the excess due in the use of 
each other's cars, then the payment of mileage was not, in itself, a 
rental of the cars." 

As stated, this is true. Of course the pajrment of mileage or 
wheelage was not, of itself, a rental of the cars, but such paprment 
is evidence bearing upon tne question above stated : Who did fur* 
nish the cars ? 

"Seventh. If the jury find from the evidence that any part of 
the money paid by the plaintiffs to the defendant was illegal charges, 
and that the same had to be paid in or^gr that the plaintiffs could 
secure possession of their oil, which wasneld for such payments by 
the Erie Railroad Company, that the risk of fire and evaporation 
and leakage was great, and the necessitv for possession urgent, then 
the plaintiffs are entitled to recover back such charges illegally 
cli^imed and paid." 

Tliis is true. Money illegally collected by the Oil Creek Railroad 
Company from the plaintiffs (if any was so illegally collected^ by 
stress of such circumstances could not be regard^ as having beea 
voluntarily paid and might, therefore, be recovered back. 

" Eighth. If the jury believe that the oil consigned to E. McKen- 
sie, or to the asent of the Oil Tank Companv, and which the plain- 
tiffs claim as their oil, was the oil of the plaintiffs, and that they 
paid freight, then it is imnmterial that the cars in question were not 
consigned to them by name." 

This is true. Consigning the oil in any other name than tiie 
plaintiffs' would be unimportant if the oil belonged to them and 
they furnished the cars to the railroad company to transport it 

" Ninth. The evidence fails to connect Doan & Company with 
Root & Rust. Their action at Corry, therefore, either in the pay- 
[;^Original Edition^ p. 149.] 
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ment of the charges of the Oil Creek Railroad Company for trans- 
I>ortinR the oil and receipting for the goods does not afTect the plain- 
ti&' claim.'' 

*^ Tenth. If the jury believe that Doan or Doan & Co., or the Oil 
Tank Company, in payine the charges of the Oil Creek Railroad 
Company and receipting for the oil at Corry, acted as agents for 
the Atlantic and Great Western Railroad Company, and not for the 
plaintiffs, then their action in no way affected the claim of the 
plaintiffs." 

This is also true. The evidence showing that the oil was way- 
billed to Corry, the terminus of the Oil Creek Railroad, and freight 
there paid (sometimes by Doan & Co. and sometimes by others), 
was admitted as part of the transaction of shipping the oil in the 
hope of shedding thereby some light upon the transaction itself 
and the relations existing between the plaintiffs and the Oil Creek 
Railroad Company. 

And now the defendant asks us to say : 

^ First That if the jury believe from the evidence that the Oil 
Creek Railroad Company owned the cars in part and furnished the 
other cars *for the transportation of oil to plaintiffs, which others 
were owned bv other railroad companies and for which the Oil 
Creek Railroad paid car service or wneelage, then the law made no 
restrictions as to charges and the plaintiffs cannot recover." 

And we do sav so. This is correct. 

^'Second. If tne jury believe from the evidence that the plaintiffs 
did not pay any money to defendants, or to the Oil Creek Railroad 
Company, for the transportation of oil, but that the charges of the 
Oil Creek Railroad Company were paid by other parties, or by 
other railroad companies, then there is no privity between the 
plaintiffs and defendants, and the plaintifiBs cannot recover." 

This is true, provided the other parties and the other railroad 
companies here referred to did not pay the Oil Creek Railroad 
Company for the plaintiffs — on their l>ehalf. If, however, these 
other parties and other railroad companies acted in this respect for 
the plaintiffs, or if the Erie Company, in collecting the money at 
Jersey City, represented the Oil Creek Railroad Company and col- 
lectea the money on its account, then the payment referred to 
should be regarded as payment by the plaintiffs to the Oil Creek 
Railroad Company* 

''Third. If any payments were made by the plaintiffs to the Oil 
Creek Railroad Company, and if they were voluntary payments, 
made under a claim of right, upon the part of said company, then 
no recovery back can be had from the defendants in this case for 
such payments, and the plaintiffs in this case must fail." 

This 18 true if they were voluntary payments. But, as we have 
before stated, a payment made under stress of circumstances, as to 
avoid irop^ading danger of loss, would not be a voluntary pay- 
menL 

''Fourth* That the only limitation in the act of 1849, to which 
the Oil Creek Railroad Company was subject, was as to the rates of 
toll ; that there was no limitation as to freight that the company, aa 
[* Original Ediiion, p. 160.] 
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the owner of a highway, were authorized to chnrsre for the use 
of the same, said toll not to exceed a certain limit; that as a 
transportation company it was not Iiniite<l as to the freight charges 
for the transportation of freight ; that if the evidence shows that 
plaintifis paid the sums for which tiiis suit is brought, as freight, 
they cannot now recover, and the verdict should be for the de- 
fendant'* 

This is true^ provided the oil was shipped by plaintiffs ''as 
frei^sht," or, if it was not so shipped, then provided the plaintiffi 
paid the money ^ as freight" voluntarily. 

" Fifth. That the act of 1849 is a general law, and a payment in 
excess of the charges and rates fixed by that law, in ignorance of 
such limitation, would be payment under a mistake of Taw, and, as 
the plaintiffs state the money paid in this case was paid in ignor- 
ance of said law, the verdict should be for the defenaants." 

*We cannot instruct you as here requested; the evidence does not 
warrant it 

*' Sixth. If the terminus of the late Oil Creek Railroad was at 
Corry, and it had no connection with the Atlantic and Oreat 
Western Railroad Company, and if evidence shows that the oil in 
controversy was shipped to Corry as a terminus of the shipment^ 
then the freights were paid and the oil rebilled and shipped to 
New York; there is no privity between the defendants and the 
Erie Railroad Company, to whom the money was paid, and the 
plaintiffs cannot recover, and the verdict should be for the defend- 
ante." 

** Seventh. That if the oil in controversy was delivered at Corry 
to Doan & Co., and the freighte paid, the receipt of the oil would 
end the shipment, and the payment to the Erie Railroad Company 
would not be payment to the defendanto, and no action can b!e 
maintained for money so paid against defendants, and Uie verdict 
should be for defendants." 

What is here asserted is true ; but if it was the course of business 
at Corry for the Atlantic and Great Western Railroad Company, or 
its agente (and you will judge whether Doan & Co. were its agents 
in this respect) to pay the charges of the Oil Creek Company at 
that point, the same being again paid by the Erie Company, who 
finally collected them from the plaintiffs— 4>y means of their hold 
on the possession of the property — then the payment of the .\tlantic 
and Great Western Railroad Company to the Oil fteek Railroad 
Company at Corry, was a payment on behalf of the plaintiffs. A 
railroad company has by law a lien on the property it carries, 
and can compel payment of its proper charges by retaining pos- 
session. 




under i 
the ( 

payments enure to the benefit of the consignee, from whoni tiie 
money is thus finally collected, and will be treated precisely as if 
they had been paid by him directly. 
^* Eighth. That the answer to the bill of discovery put in enilonce 
[^Original Edition, p. 151.1 
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by plaintiffs themselves, is evidence in all its parts for the considera- 
tion of the jury." 

This is true, and the whole of the answer should be carefully 
considered ; but the jury may credit one part of it, and not another, 
if in their judgment, upon examination of the entire case, it is 
proper to do so. 

^' Ninth. Unless the jury can find from the evidence that the 
plaintiffs owned or controlled, as their own property, specific cars, 
and so owning and controlling the same, tendered them for trans- 
portation by the Oil Creek Rauroad Company as such private cars, 
the verdict must be for the defendants." 

This is true. The laneuage, however, must not be misunderstood. 
*It is not necessary to nnd that the plaintifis owned the cars, but 
that they owned the use and had the control of them, as of their 
own property ; and having such use and control, furnished them to 
the Oil Creek Railroad Company for transportation, as their (the 
plaintifis') cars, for the time \mng. 

*' Tenth. To sustain a verdict for plainti£b, it is required that 
the^ Oil Creek Railroad Company should have been informed by 
plaintifis that the cars were private cars, owned or controlled by 
plaintiffs, and that such cars should be tendered for transportation, 
as such private cars of plaintiffs." 

To this we answer : To authorize a verdict for the plaintiffs it is 
necessary that the Oil Creek Railroad Company should have been 
informed, or otherwise had knowledge, that tne plaintifb owned the 
use, and had the control of the cars, as before stated (in answer to 
the preceding point), and that such cars were furnished bv the plain- 
ti£b for transportation as theirs (the plaintiffs' cars), for the time 
being. For if the company had not such information or knowledge, 
and were thus allowed to and did reeard and treat the cars as be- 
longing to and under the control of other railroad companies, com- 
pensating such other companies for their use while on tne Oil Creek 
Koad, alon^ with other cars of such other companies used there, 
then the pmintifb cannot complain that they were charged freight 
instead of tolL 

^Eleventh. That the fact testified to by plainti£b themselves, 
that the^ had no knowledge that owners of private cars had any 
special rights as to rates of transportation, is evidence which the 
jury should consider in determining whether plaintiffs ever tendered 
any cars for transportation as private cars, owned or controlled by 
themselves." 

If the plaintifib had no knowledge that persons owning cars, 
or owning the use and having the control of cars, had special 
rights as to rates of transportation, this fact should be considered in 
determining whether the plaintiffs did tender any cars as their 
own, for transportation; whether the plaintiffs had, or had not such 
knowledge (in r^ard to the rights of persons owning, or furnish- 
ing and tendering cars) the jury will judge ; and in so judging wiU 
piuticularl^ remember whatever the plaintiffs themselves have said 
on the subject . 

Now, gentlemen, we return to the questions stated at the outiei 
l*Original Edition, p. 162,] 
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First, did the plaintiffs ship oil over the (Ml Creek Railroad— in 
other words, did they own the oil which was consigned to them, 
-when it started on its journey? You will consider the evidence 
bearing on this question — ^to which the counsel for the respective 

farties have referred you — and determine how it should be decided, 
f you find that they did ship the oil, then, 

Second, were they overcharged ? This, as we have seen, depends 
upon whether ihey were liabfe to a charse of freight, or merely of 
toll. And this again depends upon whether the puuntiffs furnished 
simply the '^'oil and tanks, or furnished the cars also, to the railroad 
companv, as their ears for the time, to be hauled for them (the 
plaintim) over its road. 

In passing upon this question, you will bear in mind the plain- 
tiflb' allegations — ^that the Oil Tank Company procured from the 
Brie and other railroad companies a number of platform cars, of 
which it obtained the use and control in consideration of mounting 
them with tanks, and keeping them employed in the transportation 
of oil ; that the Oil Tank Company after so mounting the platforms 
with tanks, rented or hired the cars thus mounted to the plaintiffs; 
that after the Tank Company sold out to the Brie Company, the 
Brie Company continued so to rent or hire these cars to the plain- 
Ufby charging about one hundred dollars per car for its use, each 
trip, with a guarantee against waste; that the plaintiffs, having 
thus obtained the use and control of these cars, loaded them with 
oil and tendered them to the Oil Creek Railroad Company, to 
be hauled over its road, as plaintiflb' cars ; that when paBsing 
over the road they were under the care of agents of the Tank 
Company, and that the railroad compau]^ chfurged for returning 
the empty cars, as it would not have done if the cars were its own, 
or in its use. 

To these allegations of the plaintiflb the defendant makes an 
emphatic denial. It says the railroad companies who allowed their 
platform cars to be mounted with tanks, did not give up or part 
with the use or control of such platform cars, but employed them 
afterwards to carry oil as freight, just as they had emploved their 
cars before to carry such freight; that the tanks mountea on cars, 
simply took the place of barrels previously used ; that they were a 
substitution merely of lai^ge vessels, to be carried upon their ears, 
for the smaller ones previously carried — for the mutual benefit of 
both parties; that the money paid the Tank Companv was for the 
use of its tanks, and its guaranty against leakaj^e and waste; that 
the Oil Creek Railroad Company paid the Erie and other com- 

Kni^ for the use of these cars, under the titie of wheelage, after 
iug mounted with tanks, just as it paid for all other cars, belong- 
ing to other railroad companies, used by it to carry freight over 
its road ; and therefore, that it, the Oil Creek Railroad Company, 
and not the plaintiffs, frirnished the cars — ^the plaintiffs furnishing 
merely the vessel in which their oil was confined; that the 
charge on returning cars to the oil region was on account of the 
tank alone, and in place of the former charge for returning empty 
barrels. 

[;^Original EdUum^ p. ISa] 
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You have heard the testimony adduced by the parties to support 
their respective allegations. It htis been several times very full^ 
cited by counsel on the one side and the other; and further repeti- 
tion of.it by the court would not aid you. 

Examining it with great care — bearing in mind the comments of 
counsel, and also remembering that the burden is on the plaintiffs, 
in the first instance to prove the truth of their allegations, for this 
is so— you will determine how this important question should be 
decided. How did the parties themselves understand the matter 
at the time? Examine tneir acts, *as well as all the circumstances 
attending the transaction, and see whether you can determine ; for 
if you can this will greatly aid you. 

if you do not find that the plaintiffs owned the use and had the 
control of the cars, as they allege, and furnished them to the rail- 
road company, to be hauled over its road for them as their (the 
plaintiffs'; cars, then, as we have before said, they were not over- 
charged, and cannot, therefore, recover. If, however, you do find 
they owned the use and had tiie control of the cars, and furnished 
them to the railroad company, to be hauled over its road as their 
cars, then they were liable only for tolls, and have, therefore, bt^n 
overcbarffed. And in this event it will be necessary to ascertain 
how much the overcharges amount to. In this connection, to avoid 
trouble and uncertainty, the defendant has, very properly, admitted, 
that if the railroad company was liable only for tolls, not freight, 
the overpayment on the oil which the plaintiffs claim to have 
shipped 18 $88,259.74. 

This admission, however, must not be misunderstood ; it is not 
an admission of overcharge, but (while asserting their right to 
charge freight) the defendant admits simply, that if limited to tolls, 
their charges would have been $88,259.74 less than they recovered. 
And this the plaintiff accept as the true amount If, therefore, 
you find that the plaintiffs were liable for tolls only, you will readily 
ascertain the extent of overcharges on that account 

The plaintiffs, however, in addition to the sum above stated, with 
interest, claim $2,573, which they say was improperly charged them 
for returning cars from Corry to the place of lading. You will 
judge and determine whether the evidence sustains this additional 
claim. 

Whatever you ascertain the amounts of the overcharges to be (if 
you find any such overcharges), the plaintiffs will be entitled to 
recover with interest ; provid^ you further find, as before indicateii, 
that these charges were paid by the plaintiffs to the Oil Creek Rail- 
road Company, directly or indirectly ; and provided also, you further 
find, that they did' not pay it voluntarily. As we have before ex- 
plained, if they were virtually forced to pay, by stress of their situa- 
tion, then tiie payment was not voluntai^. 

Now you will take the case, and examining it with the patience 
and care, which the large interests involved demand, will aecide it 
---rcasting from you, as dangerous to be remembered, every sugges- 
tion you may have heard tending to excite sympathy for the one 
sidei or prejudice against the other. It is of no importance what- 
\^OrigvMl Editiari, p. 164.] 
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ever, whether the plaintifis' enterprise was profitable or otherwise. 
And it is of as little consequence, that one of the parties is composed 
of individuals, and the other a corporation ; each is entitled to a 
fair and impartial trial — a trial upon the law and evidence alone. 
If anything else is allowed to influence our deliberations, injustice 
will be done to the one or the other of the parties, and greater in* 
justice even to yourselves. 
The jury found a verdict for the plaintiffs for $118,106.77. 

^CBhry^diu* Comrt, Simiatii Cottiito. 

In re Estate of Robert Gallagher, Deceased. 

Where a testator devised real estate to his widow for life^ directing it to be sold on 
her death and the proceeds to be distributed, and the widow declined to take under 
the will, petitioning for partition and valaation under act of April 20, 1869 
(Brightly, 530); Ifdd, 1. that the court had jurisdiction in such a case; 3. that 
the sale could take place inimedintelj, without awaiting her death ; 3. tliat the 
legatees cannot take at their yaluation unless all are agreed. 

Per Curiam. 

JuNKiN, P. J. — ^The testator b^ his will said : " I give and devise 
unto my said wife for and during the term of her natural life, my 
mansion, farm, etc. ... At the death of my wife Jane, I direct the 
said real estate to be sold," and then divides the proceeds among 
his collateral heirs, as he had no children of his own. He then 
empowers his executor to sell said real estate, make conveyances, 
ana appoints Joseph Rothrock executor. Will dated 30th Mtirch, 
1872, and proved within thirty days thereafter. The widow de- 
clined the provisions of the wiU, and elected to take her statutory 
allowance, and petitioned the Orphans' Court, under the act of April 
20, 1869, Brightly's Purdon, page 530, for partition and valuation, 
which was granted, and upon the return of the inquisition, the 
residuary legatees denied the jurisdiction of the court in the 
premises, and resisted confirmation. 

^ Had the court jurisdiction ? Undoubtedly, under the above 
cited act, and the question is really not one of jurisdiction, but 
simply of administration, viz.: how shall the provisions of the act 
be carried out? Even this is readily answered. We niuBt proceed 
as to the widow as if there was no will, and as to the legatees under 
its provisions : in short, we must mould the proceedings so as to 
give her all she is entitled to in cases of intestacy, and distribute 
according to testator's intentions* 

The life-estate of the widow under the will is gone, and may be 
considered out of the field : Brown & SterratCe Appeal^ 3 Casey, 62, 
it is merged in the (greater estate of the executor. The postpone- 
ment of the sale until her death was for her benefit ; she has waived 
it, and there is now nothing in the way of an immediate sale. 
Same case and Gast vs. Porter, 1 Harris, 533. The fund, or the 
interests of the legatees may be preserved in two ways : first, by the 
executor accepting at the valuation, and thus the dower of the 
widow is admeasured, the title remains in him for all the purposes 
of the trust, and on the decease of the widow he may execute the 
[;^Original Edition, p. 155.] 
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power of sale; or inasmuch as the widow's life-estate is out of the 
way, there is no longer any reason for postponing the sale ; and she 
having hastened this result, cannot complain, nor can the residuary 
legated that they come speedily into the inheritance. 

But I do not think that the legatees can take at the valuation 
unless all agreed to do so, which would then be an election to take 
land instead of the proceeds ; a sale is required to place them on a 
basis of equality, and is a closer execution of the wOl. 

^Unless this proceeding is sustained, the widow is practically out- 
lawed, for she cannot go into the Common Pleas on the law or 
equity side : McNickU vs. Henry, 28 Legal Int. 44, per Sharswood ; 
her only remedy is under this act of April 20, 1869; NeeUTa Appeal^ 
20 Smith, 113. 

And now, April 27, 1874, inquisition confirmed, with the usual 
rules granted, etc. 

Court of (Stoorier Steeiono, 0ci}iislkiU Comttg. 
Commonwealth vs. Wiluam Ceaby. 

1. In an indicrmeni where a felony and amisdemeanor are Joined, neither the defend* 

ant nor his wi(b ie a cnni)ietent witness, under the aet of April 3, 1872. 

2. Where the verdict is not in itself insensible, it is not TltiiStad by the finding of 

superfluous matter by the jury. 

Opinion delivered March 2S, 1874, by 

Walker, J. — By the provisions of the act of assembly of April 3, 
1872, P. L. 34 (Pur. Dig. vol. 1, p. 625, pi. 21), in the trials of in- 
dictments for offences, not above the grade of misdemeanor, the 
defendant is made a competent witness, and the wife of a defend- 
ant, without any doubt, can in such cases be a witness for him. 

In the present case the indictment charges the defendant in one 
count witn a felony and in the others with a misdemeanor. The 
felony is an aggravation of the misdemeanor here. The joinder of 
a misdemeanor with a felony in separate counts in one indictment 
where they grow out of the same offence, though different in degree, 
is proper. The defendant therefore being unable, at common law, 
to testify for himself is not rendered competent by this act of as- 
sembly in cases of felony, and we think by a parity of reason, his 
wife is also incompetent. 

As regards the motion in arrest of judgment, for the reason that 
^ the court cannot pass judgment upon either verdict, being verdicts 
of distinct offences." we can only say that the verdict of the jury 
was ^guilty upon tne first and second counts and not guilty with 
intent to kill," and means guilty as the defendant stands indicted 
except upon the fourth count where the jury find the defendant not 
guilty. It is, therefore, hut one verdict on the two counts. This is 
a substantial finding, and might have been moulded into four, if 
necessary : Beaia vs. RetaUick, 11 Harris, 288, but under the ruling 
of OirU vs. OommonweaUh, 10 Harris, 851, we think is sufficient as 
recorded. 

The verdict is not in itself insensible, and is not vitiated by the 
finding of superfluous matter by the jury : Usher vs. Kean^ 1 Watts, 
10 l^Original Edition, p. 166.] 
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259. Surplusage is as innoxious in criminal as in civil proceedinc^: 
(hamjcmweidth vs. Prey^ 14 VVriglit, 249 ; Dawson vs. People. 11 Smita. 
(N. Y.) 399 and 408. 
Therefore motions overruled. 



^(Dni^aite* Court, p^ilob^liiliia* 

Shiver's Estate. 

The wordi " learin^ no itsne," coupled with the words " in ease of the deceene of 
either of them/' would primarily be oonstnied to mean not death at an indefinite 
time, but thia rule maj oe made to bend before the intent of the testator. 

Exceptions to auditor's report. Opinion delivered May 4, 1874, 
by 

LuDrx)W, J. — In addition to what has been said bv the auditor in 
this case, we add the following: Under a well settled rule of con- 
struction, it seems to us to be clear that the real estate possessed by 
the testator passed to his daughter Amelia in fee tail, and as slic 
died without issue, her brother Janfies took a vested estate, which 
by his will passed to his widow. 

We consicier the fund in court arising from the sale of the real 
estate, as real estate, for althotigh the land was sold, it never was in 
point of law converted into personalty. . 

The disposition of the personal property of testator under this 
will presents another question for our consideration. Unques- 
tionably, the words " leaving no issue," coupled with the words " in 
case of the decease of either of them," would primarily be con- 
strued to mean not death at an indefinite time, but at a fixed and 
definite period, as at the death of the testator or of the life tenant 

But even this rule, when most rigidly applied, is made to bend 
before an intent, and an examination of tne text books and au- 
thorities upon tnis subject, will, we think, prove that the intent 
may be established by the existence of additional limitations which 
depend upon other contingencies than those implied by the words 
" in case of the decease of either of them," or "in case of death " 
and the like. Smith on Ex. 838-9-347; and Powell on Devises, 
Chap. 27. 

Herein lies the diff'erence between this case and Umstead <fr 
Re^^a AppecUj 10 P. F. 8. p. 365, which at first reading does api>ear 
to rule this cause. 

In Unudead & Reiff^s Appeal the general rule was applied, be- 
cause no words appeared in the will from which it could pe inferred 
that a death without issue during the life of the tenant for life wns 
not intended. Where the contrary appears to be the intent, the 
rule gives way. 

In this instance, the testator intended his son James, in a certain 
contingency, to be the ultimate object of his bounty, if his daugh- 
ter died without issue, or if she had issue and they died in their 
minority. 

In the case above cited, and the authorities cited in it, the alter- 
native limitations over, were to a class, and not to a ospecific indi- 
lOriginal Edition, p. 167.] 
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vidoal. In *addition to thip, while no trust arose during the life 
of the widow, at her death a trust was created, the obiect of which 
seems to have been to secure tlie cxipital to answer the limitation 
over, in the event of the deatli of the daughter, or of her death 
without issue of lawful age, and this last provision seems especially 
to contemplate a falling in of the share to James, for he shall take 
if said issue die in their minority. On the whole case, we are of 
the opinion that the auditor was right in the conclusions arrived at 
by him, and we therefore confirm his report 
Exceptions dismissed and report confirmed. 



Cotttt of Common pieas, Stitler €anntQ. 

Bird vs. Shirk. 

Where a iheriff makes sale on tifi. fo,, of leasehold propertj subject to mechaDics' 
liens, and pays over the money to the/./(f. cretlirors on the day of sale, or at any 
other time before the return diiy of the writ, he is liable to mechanics' lien creditors 
for claims filed after the return day, if in other respects within time. The sheriiF 
is presumed to know the law, and is bound to take notice of such claims from the 
nature of the property sold, and if he misappropriates the money deriyed from 
sueh sale, he is liable to mecnanics' lien creditors. 

Exception to auditor's report of distribution of proceeds of 
sherifT's sale. Opinion delivered April 28, 1874, by 

McGuFFiN, P. J. — This controversy arises upon the distribution 
of the proceeds of a sheriflF's sale of a leasehold and oil well, and all 
the necessary machinery appurtenant thereto. The money was 
paid over by the sheriflf upon the day of sale, and before the return 
clay of the writ, to the fi, fa, creditor, who was also the purchaser 
at the sale. The auditor appropriated the money to the judgment 
of Ephraim Tucker, whose claim was for work and labor done for 
the defendant in drilling the well, which commenced before the 
entry of the judgment and issuing of the scire facias and was com- 

Sleted on the day after the sale on said writ. The lien was not 
led of record until the 10th of June, 1873. The work commenced 
on the 12th of August, 1872, and was continuously pursued until 
completion on the 13th of March, 1873. The sale was made on the 
12th of March, 1873, and the money paid over by the sheriflf on the 
same day. The return of the writ was not made for nearly two 
months thereafter. The auditor finds the claim of Tucker to be 
regular and just, and that no allegation of fraud attached thereto, 
and that no objections to an v irregularities in the proceedings were 
raised by the ctefendant, and that a judgment was obtained in open 
court for the amount of his demancf upon his mechanics' lien filed, 
and that thereby he has a lien upon the fund arising from the sale 
of the premises by virtue of his prior lien for his labor. It is, 
therefore, claimed that the sheriff misapplied the funds in appro- 
priating the money to the fi. fa, creditor, that he was too hasty in 
making payment *and disobeyed the command of the writ before 
the return day thereof. The answer is — the sheriff had no claim 
of notice upon the claim of Tucker, as it did not appear of record, 
and to compel him now to answer would work injustice to him, 
I* Oriffinal Edition, pp, 158 and 159.] 



Digitized by 



Google 



148 BntD vs. Shirk. 



and that the auditor erred in his report in Appropriating the funds 
to the claim of Tucker. There can be no doubt that the lien began 
on the 12th of August, 187f, and the work was continuously carried 
on until the 13th of March, 1878. The claim was complete at that 
time, and although no record thereof was filed in court until the 
10th of June, 1873, still under the act of assembly, the lien was 
preserved in full force on the 12th day of March, 1873, at the time 
of sale, the law providing that he haid three months after the last 
work was done in which to file his lien. This is conceded, but the 
sheriff, it is alleged, had no proper notice of the claim, there heinz 
nothing on file to show the demand, and therefore he can only look 
to the record in making distribution. The case, then, depends on 
the question of notice. We may remark we entertain the opinion 
that this presents one of those continuing liens, and like some 
other liens under the act of assembly, which the sheriff, from their 
nature, is bound to notice, and something like the lien of a me* 
ohanic for work and labor done on a chattel, which the sheriff can- 
not levy upon and carry awav without securing the lien of the 
workman for his labor. The law fixes the lien for the protection 
of the laborer. The sheriff is bound to know the law, and is pre- 
sumed to understand it. The law fixes a lien for the protection of 
the laborer from the inception of his work until its completion and 
for three months thereafter: 10 Harris, 491 ; act of assembly, 18th 
of April, 1868, and supplements thereto. He has evidence before 
his eyes, when he goes upon the premises to levy, and every hour 
of labor creates a right of lien. He also knows that the mechanic 
is not bound to file his lien for three months after his work is oom- 
pleted, and when he sees the work progressing, it is notice to him 
of the claim which may be filed, and can be filed, and for which 
demand in judgment, he may be called upon to appropriate the 
proceeds of the writ The mechanics' lien law in Western Pennsyl* 
vania was passed for the very purpose of securing the mechanio 
and workman who labors upon an oil well, and to ifacilitate the de- 
telopment of the olcai^inous product in the countrv. The sheriff 
of Butler county knows these facts as well as nny otner man in the 
County, but, aside from his general knowledge thereof, the sheriff in 
this case had notice of the fact of the drilling going when he made 
the levy in this case ; for the levy endorsed upon the writ is in these 
words: ''Levied upon all the right, tide, interest and claim, etc, 
—describing the land by its boundaries — and an oil well being 
drilled thereon, together with all the machinery and fixtures," etc 
He, therefore, had knowledge sufficient to put him on his guard, to 
prevent him paying out the money, and to induce him to bring the 
same into court for a legal distribution thereof. If he will not 
take such notice, he proceeds at his *peril. Of course he takes all 
the consequences of nis acts. In this case, however, he cut off all 
opportunity from the party to take such steps as would protect 
him, having paid the money out two months before the return day 
of the writ, without waiting any action of the court with reference 
to its application : 9 Barr, 267. We see no reason why the money 
should not be applied to the judgment of Tucker. If there ha0 
i* Original Edition, p. 160.] 
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been any incffidaritv in obtaining the judgment, that is a matter 
for the defendant who makes no objections given to u& It is not 
the judgment that ^ves the lien, but it is the labor performed ; and 
the lien by law arises therefrom. This may be considered a hard 
rule and inconvenient in practice, and imposes more duties upon 
the sheriff than are just It must be remembered that the sheriff 
is bound to obey the command of the writ He is required after 
sale to return tbe same and the money into court, and not to pay it 
to the plaintiff named in the writ, so that the rights of others may 
be i>rotected. When he undertakes to go beyond this, he does so 
at his risk. I am aware that it is customary often so to do, but it 
is always at his peril. Here the sheriff has a writ for $3,600, takes 
a levy of everything he finds belonginff to the defendant, and knows 
the result would be an eniire sale of the property. 

At the time he levied he found Tucker at work drilling on the well, 
ofi the 6th and on the 12th, seven davs intervening, at the rate of 
$400 per day. He knew Tucker had a lien to the extent of $2,800 
at least, yet he sells the well and all the pimierty, receives his costs, 
and pays over tlie residue to the plaintifi^ thereby divesting all 
claims upon the well, and leaves the drill^ to look after the d^ 
fendant not only for the amount previously earned, but that which 
he earned between the day of levy and sale. Where is the pro- 
tection to the driller? This the sheriff knew was the result These 
are the facts his attention was called to, because the law created the 
daily lien and said to the sheriff: You must appljr the proceeds of 
vour writ to the extent of the money due the driller, because his 
hen is older tban your writ and levy. It is true he might repiv: 
there may be nothing due him ; he may have been a partner of the 
defendant; there may be nothing due at the time oi levy. These 
inquiries may create doubts and controversies. These very inquiries 
we hdd should have compelled the sheriff to refuse to pay the 
money to the plaintiff, am thus be woukl have compelled the 
driller to see the sheriff and his sureties and drive him into unnec^ 
eeeary litigation. Still that would not divest the lien upon the fund, 
but he is entitled to the prcKceds to the extent of his claim. As we 
look at it, to hdd any other rule would put workmen who rely upon 
their lien to great hetard, and place them without protection, and, 
henoe, we are satisfied the conclusion of the auditor is correct, and 
without citing other authorities in support of the position taken by 
htm, we confirm the vqmrt 

By the court 

^Cosrt of Comara pieof « ContMter Cimsiq{. 

LOBB M. Nl88LBY» 

XhM s iieiMn ea el o f his huid. or iMtrt of It, he oftOMi l^gmllr he tktM apeii te 
par •Mfjmn of the ezpeuMi or b«u4iag fesoii bj pM wei aiJUotoiag hit Isad ea 

Gaae stoted. Opinion delivered April 18, 1974, by 
LrvmosTON, P. J . — The case stated finds tiiat Loeb purchased four 
adiiaoent lots of ground in Lancaster city, contaiaing together in 
l^'Origmal EdUim^p. 161.] 
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front on North Sbippen street 88 feet, and extending in depth 245 
feet to a public alley, of which he obtained poesession in April, 
1873. That Niscdey purchased three adjacent lots of ground in the 
city of Lancaster, adjoining those of Loeb, and containing together 
in front on North Shippen street 66 feet, and extending in depth 
245 feet to a public allev, and also obtained possession of them in 
April, 1873. None of these lots at the time of their purchase had 
fences or other improvements of any kind upon them. After the 
parties had obtained their deeds and possession of their respective 
lots, Loeb wrote to Nissley, informing him that he, Loeb, intended 
to enclose his lots, and requesting Nissley to make half the partition 
fence between them ; this Nissley refused to do, and stated tiiat he 
would not improve nor enclose his lots. After this refusal Loeb 

i)roceeded to enclose his lots, and in doing so made the whole of the 
ence on the line between his lots and the lots of Nissley at his own 
expense, and brought this action to recover half the expense of 
making it from Nissley. Nissley never fenced his lots, and they 
remain open conmions now. 

The 3d section of the act of March 11, 1842, declares that " When 
any two persons shall improve lands adjacent to each other, or where 
any person shall enclose any land adjoining to another's land already 
fenced in, so that any part of the first person's fence becomes the 

Sartition fence between them, in both these coses the charge of such 
ivision fence, so fisur as is enclosed on both sides shall be borne 
equally and maintained by both parties ; " and the 4th section of 
the same act provides for the view and examination of any line 
fence, and a certificate from the viewers what proportion of the ex- 
pense of building a new or repairing old line fence should be borne 
Dy each party, etc. And the ordinance of the city of Lancaster 
(p. 65) regulating partition fences, provides that the city regulators, 
or any two of them, shall have full power to regulate partition 
fences in the city ; and where the adjoining parties do improve or 
enclose their lots, the partition fences shall oe made in the manner 
generally used, and shall be kept in repair at the eaual cost of the 
parties, so that the '''price for mixing such fence shall not exceed $5 
for every hundred square feet, unless the owners or possessors be- 
tween whom such fence is, or shall be erected, do agree otherwise. 
And if either partv between whom such partition fence is, or shall 
be made, shall neglect or refuse to pay his part or moiety for the 
repairing or setting up such fence as aforesaid, then the party^ at 
whose cost the same was so repaired or set up, may have his action 
before the mayor, recorder, aloerman, or any justice of the city, for 
the recovery of the moietv for such costs. 

We Bxe now asked to decide whether, under the facts in the case 
stated, Nissley, the defendant, is legally bound to pay half the cost 
and expense of erecting the fence made by Loeb. That he is not at 

}>resent, is very evident That he, his heirs or assigns, will in the 
iiture be, scarcely admits of a doubt 

The act of assembly limits such liability to two cases. 1. Where 
any two persons shall improve lands adjacent to each other. 
2. Where any person shall enclose any land acyoining to aa- 
l* Original EdUion,p. 162] 
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other's land already fenced in (as would be the case if Nissley 
would now fence and enclose his lots), so that any part of the first 
person's fence becomes the partition fence between them. 

And the ordinance limits to the case where adjoining parties do 
improve or enclose their lots. 

In Dysari vs. Leeds, 2 Barr, 488, the Supreme Court says : '^ An 
occupant is not bound to join in a division fence. He ma^ set his 
fence, if it please him, not on the line of division, but withm it, and 
if bis neighbor extend his fence ticross the line to join, it is a tres- 
pass." So in Painter vs. Reese, 2 Barr, 126, where a partition fence 
was destroyed by a flood, the Supreme Court sayb : ^' That in such 
case either partv may recede from the former line and erect a fence 
on his own lana, leaving the intervening space open to the public, 
in which case he is not bound to maintain the former fence.'^ 

And in Rohrer vs. Rohrer, 6 Harr. 367, where a lane existed be- 
tween the lands of A and B, and A, claiming the lane as -his land, 
removed the fence so as to include the lane, and B placed his fence 
back so as to exclude the lane and leave a lane on his own land, 
which was left open at each end, and was used by A and such 
others as chose to do so. The Supreme Court say 'Uhat A could 
not recover from B the one-half of the cost of the fence made by 
A along the lane; the Inne was no longer imoroved land within the 
meaning of the act, and the fence viewers haa no jurisdiction of the 
case." 

In this case, until Nissley encloses his land, or part of it, he cannot 
be called upon legally, to pay any part of the expense of building 
fences by persons adjoining his land on either side. 

Judgment is therefore entered for the defendant as provided for 
in the case stated. 



*€omt 0f dSinatUx Srseions* tatuasUt Cotmto. 
Road in East Hempfield Township. 

Upon preiientation of petition asking for the appointment of road viewers for a doable 
potpoM after their appointment, the Court of Quarter Sessions has fbU power to 
allow snoh amendments in said petition aa wiU remedj defects. 

Bxceptions to report of viewers. Opinion delivered April 18, 
1874, by 

Liyingston, p. J. — At April sessions, 1873, a i)jBtition was pre- 
sented asking the court to appoint viewers to view and widen a 
pubUc road, leading from a point on the Harrisburg and Middle- 
town turnpike, at Landisville, to the Spring Mill school house ; also, 
to view, widen and change into a public road, a private road from 
Sprinff Mill school house, to a point on a public road running from 
the Marietta turnpike to Salunga, all in East Hempfield township. 

Viewers were appointed by the court, and, on May 19, 1878, an 
affidavit was maae by H. C. I^ehmnn. filed and presented by his 
counsel, Mr. Eby, and' a rule was i;ranted to show cause why the 
appointment should not l>e revoked. 

On June 20, 1873, on the rule l>eing called for argument, the 
[♦ Original EdUion, p. 183.] 
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counsel for petitioners asked leave of court to amend their petitioo 
by strikins; out of it everything relating to the road first therein 
raentionea, and making the petition to read, ^' that your petitioners 
labor under great inconvenience on account of the want of a public 
road of proper width, starting from Spring Mill school house, to a 
point on a public road running from the Marietta turnpike to 8a- 
lunea; " virtually making it a petition to view and lay out a {>ublic 
road between the two points therein mentioned. To this motion to 
amend, no objection was made by Mr. Lehman's counsel, who stated 
that he was only interested so far as the road first mentioned in the 

Eetition was concerned, and if that was stricken out of the petition 
e had nothing further to do in the matter. 
The court suggested that a new petition should be prepared and 

!>re8ented, but, counsel persisting m his motion, and tnere being no 
urther opposition, he was allowed to amend, and the court directed 
a new or^er to issue embracing only the road asked to be viewed in 
the petition as amended. Such order was then issued, the viewers 
met, viewed the ground, and report that they have viewed, laid out 
and do return for public use a road between the two points stated 
in the petition, as amended, and in the order issued to them ; their 
report being confirmed nisi August 19, 1873. 

To this report exceptions were filed by Mr. Eby, as attorney for 
Ckn, Ndt €t (U., on September 13, 1873, and on November 19, 1873, a 
petition was presented asking for the appointment of re-viewers in 
case the exceptions were overruled by the.court 

*Mo8t of these exceptions, however, relate vo the original petition 
prior to the amendment, and the only real point presetted in this 
case is : '* Had the court power to allow the petitioners, by their 
counsel, to amend the petition as hereinbefore stated ? " 

The Sheafferstown Road, 3 Watts, 476, was a case of re-view. It 
was there dfecided that a petition for the re-view of a road should 
be signed by persojis in interest, and not by their attorney, and that 
it was not error for the court to refuse to grant a re-view upon the 
petition of an attorney. And the reason given is, that there should, 
m cases of re- view especially, be some one on record liable for costSi 
as the re- view is to be granted at the expense of the party applying 
for the same. The court below refused to nant a re-view on such 
petition, and the Supreme Court affirmed Uie proceedings ; but in 
delivering the opinion, says that, " if this petition had been acted oQi 
and a re-view granted, and a report of viewers made, and we were 
asked to reverse the proceedings because the petition for a re-view 
was s^;ned by the attorney, it would present a difierent questioOi 
and on that no opinion is given." 

In Harvey vs. Juoyd et al.y 8 Barr. 340: In proceedings to open a 
railroad from mines to public works, the petition was in the nami 
of the owners, and the names of all the owners were put to the pe* 
tition bv one John Bennett, their agent and lessee, and the oocirt 
say: We deem this a substantial complinnce with the act of tha 
legislature, which requires the proceedings to be in the name of th^ 
owners. 

And in SharreU''d Road^ 8 Barr, 89, it wsis decided that a petition 
[* Orifjiiml Edition, p. 164.} 
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for the asBessment c( ckimages snBtained by reason of laying out and 
opening an alley, in the name of the owner of the land through 
which it passed, and signed for him by his agent as such, is a suf- 
ficient compliance with the act of assembly. 

In the case before us the petition was signed by the petitioners 
themselves, the proper parties; they are on record, liable for any 
costs that may be incurred in these prooeedings; they employ 
counsel to represent them, and by and through their counsel they 
asked the court to allow them to amend their petition. The court 
iiermitted the amendment to be made, and directed a new order to 
t>e issued in accordance therewith, ana the report is in conformity 
with the order. 

We think the court, under the decisions above cited, was fully 
authorized to permit the amendment. We, therefore, overrule the 
exeeptions, and will appoint re-viewers upon the petition presented 
for that purpose. 



(At Nisi Priui.) 
Rose v$. City op Phii«adelphia« 

TIra dt/ k liable for the killing of a boy in the building of a bridge, altbovgli it WM 
bnilt hj eoBtraot, where the wf>rk if intruMusally daogerow. 

Charge delivered February 21, 1874, by 

Bharswood, J. — Oentlemen of the Jury: This is an action 
brought by Ann S. Rose to recover damages for the loss of her son, 
John R. C. Rose, who was killed on the 26th of August, 1871, it is 
allefzred, by the fall of a wedge from one of the trestles supporting the 
euFtem span of the Girard avenue bridge. 

The action is based upon the alleg^ negligence of the officers 
and servants of the city of Philadelphia. This action could not 
have been maintained a few years ago, but an act of assembly, ap- 
proved April 15, 1851, recognized the right, and very properly. The 
questions which you are to determine are, first, whether the death 
of the plaintiff's son resulted from the felling of the wedge? To 
this fact one witness for the plaintiff swears positively that it did 
strike him on the head, and of this witness tnere is no contradic- 
tion. The only thing that raises a question as to this is, whether 
a wedge of the weight described, twenty-five pounds, could fall from 
such a height without producing more than a mere abrasion of the 
skin. ^ We have no light shed upon this question by a post mortem 
examination, bv any surgeon or physician. If the wedee did not 
strike him at all, then we have no evidence except that he lost his 
Imlalice on the boat, fell overboard and was drowned. I cannot 
any to the jury that they are bound to assume that this wedge could 
strike him without producing more than an abrasion. It he fell 
over accidentally ana was drowned, then there can be no recovery. 

In the repairs to the bridge the work was done under a contract, 
under a plan. The genend principle is, that if one employs an- 
other to do any work — for example, to build him a house and de- 
{^Original EAUUm, p. 165.] 
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IWers it over to bim to complete, the responsibility of tbe employer 
does not exist for the negligence of tbe contractor or bis employes. 
Tbere are some exceptions, bowever, to tbis doctrine. It does not 
apply wbere employers retain tbe control of tbe work, neitber does 
it apply where the work is intrinsically dangerous, when the plan 
of tne work is such that the same danger exists after completion as 
while the work is going on. Take tbe case of a bridge. Here is a 
bridge (I do not say this one), tbe repairs to which are so con- 
structed, that after it is finished, the wedges provided for in tbe 
Elan and '''an inherent part thereof, will require to be driven or 
ammered in two or tiiree times a dav in the same manner as while 
the repairs are going on. Tbe employer in such a cose would be 
liable ; in other words, if tbe defect or want of skill is in tlie plan 
prescribed by the employer or contractor, and not in the manner 
m which tbe work is performed, then tbe employer is responsible 
for the defect, whether the injury results from tbe n^ligence of tbe 
contractor or his servants. Mr. Kneass agrees, that it the plan does 
not provide for a foundation it would be defective. There is a 
provision made on the plan for tbe use of wedges. It is admitted, 
that unless the trestles rested upon solid foundations the wedges 
would have to be driven at least once a day. It is for you, genUe- 
men of the jury, to apply these principles to the facts in the case, 
and if, from tbe consideration of all the evidence, you should be of 
opinion the plaintiff should recover, then the question will be, what 
amount of damages will you adjudge ? ' It should be compensation for 
pecuniary loss only. No compensation whatever should he allowed 
plaintiff for her sorrow on account of the loss of her 8on. The 
damages are to be simply compensation for the loss of his services 
in contributing to her support You have heard the evidence as to 
the age of the parties, and that be would probably outlive bis 
mother, and be would probably have support^ her through life. 
Verdict for plaintiff for $2,500. 



Whitaker {Bi al. V8. Eastwick et ai. 

Evidence of the quality of an article should not be admitted nnleia there ii fraud or 
warranty bj the teller. 

Error to tbe District Court of Philadelphia. Opinion delivered 
by 

Mercur, J. — It is well settled as a general rule that the purchaser 
takes the risk of the quality of an article purchased unless there be 
fraud or warranty. In this case no fraud is alleged, and there was 
no express warranty. The action is assumpsit on an implied war- 
ranty of quality. There is an implied warranty of title and gener- 
ally of the species in a sale, but not of quality. Hence, where the 
vendor in the bill of parcels described the article as blue paint, it 
was held to be an implied warranty that it should be blue paint : 
Borrekina vs. Bevan et of., 3 Rawle, 23 ; Praley vs. Bispham, 10 Barr, 
320, was a case of the sale of tobacco by sample. In the bill of 
parcels it was stated to be " superior sweet-scented Kentucky leaf 
[* Original Edition, p. 166.] 
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tobacco," yet the statement was held : First, to be no evidence from 
which a jury might infer a warranty that it was either superior or 
sweet-scented. Secondly, that the vendor was not liable in an action 
ez conira^u^ if it was Kentucky leaf tobacco, although of a very low 
quality, ill flavored, unfit for the market, and not sweet-scented. 
It was there said all gradations in quality are at the hazard of the 
buyer. 

*The opinions of persons differ greatly as to the quality of goods 
sold. Purchasers do not generally rely solely upon the mere opin- 
ion of the vendor. Thev either act upon their own judgments or 
exact something more tlian the mere opinion of the person from 
whom they are buying. The law gives a remedy for breach of con- 
tract, but canmot undertake to give damages for mere expectations 
disappointed. Mere representation does not constitute a warranty. 
The relation between buyer and seller is not a confidential one. if 
the buyer, instead of exacting an explicit warranty, chooses to rely 
upon the bare opinion of one who knows no more about the mat- 
ter than he does himself, he has himself only to blame for any loss 
he may thereby sustain: McFarland vs. jYewman, 9 Watts, 55; 
Wethenll vs. NeUsoUj 8 Harris, 448. In the absence of an agreement 
by the vendor the purchaser takes at his own risk as to quality : 
Lagan vs. Carr, 10 Casey, 236. 

The facts in this case show the defendants in error had previously 
frequently purchased in large quantities this kind of coal, but never 
of the chestnut size. They were, therefore, acquainted with its gen- 
eral character. They purchased this coal in Question at fifteen cents 
less per ton than first-class coal was then selling. They now com- 

Slain that it contained an unusually large percentage of slate and 
irU They got substantially the kind of coal for which they bar- 
gained. The evidence offered and received under objection was to 
its quality. It was error to admit it. The fact that it was repre- 
sented as being well adapted to generating steam, and that by reason 
of its impure quality a larger quantity is required to generate a 
given amount of steam, are all insufficient to raise an implied as- 
sumpsit The learned judge, therefore, erred in admitting ihe 
evidence. 
Judgment reversed and a venire fa4Ha8 de novo awarded. 



Court of Comnton jpleoo of |lbilaieltil|ia. 

Lacrosse vs. Curran. 

WitntMet attending withoat subpcBna, and not called to testify, are entitled to their 
. iooets whiere a Babpcsna had been taken ont hot diey waived its service and where 
there was no allegation that their testimony was not needed. 

Appeal from taxation of costs. Opinion delivered May 2, 
187<by 

Allison, P. J. — ^Tbis was action of replevin, in which double costs 

are claimed for fees of witnesses. Upon the trial of the cause the 

verdict was for the defendant, his bill of costs has been allowed by 

the prothonptary. The cause went in favor of the defendant upon 

I* Original Edition, p. 167.] 
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the questions of law whtol) were submitted to the court, upon the 
plaintiff closing his case, and none of the witnesses for whom costs 
are claimed were examined before the Jury. 

*The most important of the exceptions taken to those costs is 
that the attendance was voluntary, except as to one witness, who 
was duly subpoenaed. 

There seems to be no reason to question the good faith of the de> 
fendant in procuring the attendance of his witnesses at the trial ; 
he expected to be called on to make a defence to the case as pre- 
sentea by plaintiff. It was his duty, therefore, to come to the con- 
test prepared with his witnesses ready to be called, and he might, 
with good reason, have anticipated* that the cause would turn 
mainly upon a Question of fact, as to a right of way along a court 
or alley which plaintiff alleged had been acquired by uninterrupted 
user of twenty-one years. 

In De BennevUle vs. De BenneviUe, 1 Binney, 46, it was held that 
a witness subpoenaed, though not examined, or if examined, thoush 
not subpoenaed, has a right to be [>aid, and that a party has a right 
to call as many witnesses as he thinks are necessary to make out 
his case. The court will protect against oppression by needless 
multiplication of witnesses. This cannot be successfully charged 
in this case. The witnesses were five in number, four of whom 
attended court for five days and one for four days. 

This caee differs from the rule laid down in De BenneviUe vs. De 
Bennemlle in ttie &ct that there was here, as to four of the witnesses, 
no service of the subpoena. But it is also the fact that a subpoena 
was taken out, the names of the witnesses inserted in it, and that 
personal service was waived when about to be made, and that they 
attended court after they were informed that a subpoena had been 
taken out for them. Fraud, oppression or the slightest want of 
good faith has not been suggestea. The fee bill gives compensation 
to witnesses for daily attendance upon court; it does not say any> 
thing about attendance in obedience to subpoena. If subpoenae<i 
there is an additional allowance for cost of service. This is neces- 
sary to enable a party to compel attendance. The defendant, being 
liable to these witnesses for their cost, is entitled to the bill as it has 
been taxed. 

Exceptions dismissed and taxation confirmed. 



*0iqnre«ie Ccmtt of pennsstoatda. 
Fisher vs. The City op Philadelphia, 

Po8se«iloii if title, and Um one having sueh title etn onljr be ooatod bf hiai who 

■how* one fuperior to it. 
All the requirementa of an act of assemblj relative to the lale of lands, not being 

complied witli by the bidder at a public «le, poeieeekm cannot be obtained bj a 

penon claiming title from the bidder. 

Error to the Common Pleas of Schuylkill County. Opinion of 
the court delivered May 11, 1874, by 

Gordon, J. — In Shumway vs. /%t^«, 10 Har. 161, the actual pos- 
session of land was held sufiicient to protect the defendant in error 
l*Origirud EdUum, pp. 168 and 169.] 
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against all but the owner of the legal title. And in Qrem ts. Kd- 
hmif 11 Har. 254, it was ruled that one who enters and claims land 
as his own, improves it and maintains the possession, must be pre- 
sumed to have entered by color of title and must be so tjr^ted unUl 
a superior right is shown against him. 

Possession, then, is title, and the one having such title can only 
be ousted by him who shows one superior to it 

In the case under consideration the dty is found in possession of 
the disputed premises. The plaintiff has shown no prior poeses> 
sion which the defendant disturbed, hence it cannot be treated as a 
mere intruder upon the plaintiff's right It follows, therefore, that 
the plaintiff must show some title better than that arising from the 
defendant's possession or he is in no position to reverse the mlinf 
of the court oelow. 

In order to show such better title he endeavors to connect bim« 
self with that of John Nicholson, who held, through Robert MoiriSy 
from the commonwealth. For this purpK)se he exhibits certified copies 
of accounts of the commonwealth against John Nicholson, late con* 
troUer general, filed December, 1796, showing balances which together 
amount to $11,509.0&, which by force of the act of 1785 became a lien 
on all his lands throughout the State ; the warrant of the governor to 
Cadwalader Evans, Jr., Joseph Lvon and Joseph Hiester, command* 
ing them to sell all the lands of Nicholson, set forth in the schedule 
thereto annexed, under and by virtue of the act of March 19, 1807, 
and also the report of the abpve named commissioners, dated July 
18, 1807, setting forth inUr olta the sale of thirty-three tracts, in- 
cluding that now in dispute, to Philip Meyer, the ancestor of the 
plaintiff's vendors, for the sum of $2,049.50, secured by his own 
Dond and Uiat of John Meyer and George Miller. Whether this 
showing was sufficient to vest the Nicholson title to Philip Meyer 
is the question submitted for our determination. 

*The act above recited (March 19, 1807) required the payment of 
the purchase money of the lands sold into the State treasury within 
four years from the date of purchase. Whether such payment 
should be deferred for any length of time " within that period," was 
referred to the discretion of the commissioners, who, if they did 
agree to defer such payments, were directed to secure them by the 
bonds of the purchasers with approved securities. Upon receipt of 
such bond they were to deliver to the purchaser a certificate of the 
property sold to him, setting forth the time and place of sale and 
the bonds received. These bonds were to be delivered into the 
hands of the State treasurer, and then, " on production of the cer- 
tificate aforesaid and the treasurer's receipt for the consideration of 
the purchase," the secretary of the commonwealth was directed to 
make deeds to the purchasers for '* such estate as the said John 
Nicholson had and held in the same at the time of the commence- 
ment of the liens of the commonwealth against the estate of the 
said John Nicholson." By consulting the act it will be seen that 
the powers of the commissioners were strictiy limited. They had 
power to make the sales and receive the purchaser's bonds, but 
nothing more. They were not authorized to receive purchase 
[* Original Editi<m, p. 170.] 
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monejy make deeds or enforce their contracts of sale. In this, it 
will be seen, they had much less power than a sheriff or county 
treasurer. The purchaser by his bid made but one step towards 
title. I^ following up this first step, he procured the certificate of 
the commissioners and paid the purchase money into the treasury, 
be became possessed or an equitable title which would secure to 
him the right of possession and upon which he might at any time 
demand his deed. So where, instead of paying the purchase 
money, the purchaser gaye his bond, as proyideof by the act, he 
would naye an executory contract upon which he might obtain a 
deed upon the payment thereof, but m such case he would not be 
entitled to possession before he obtained his deed or made such 
payment: £aum ys. Dubokj 7 Wr. 260. 

Now, Philip Meyer seems to haye accomplished but the one step 
in the way or title. He bid off the disputed tract at the commis- 
sioners' sales. But haying regard only to the legal eyidence in the 
case, he made no other step. It is true that the return of the com- 
missioners sets forth that the bond of Philip Meyer was taken as 
security for the purchase money with that of John Meyer and 
(leoige' Miller. But, supposing this return to be eyidence for all it 
sets forth, it does not inform us when, where or how it was executed 
or the time it had to run. Such eyidence is too indefinite in itself 
to amount to anything in the way of proof of a lost bond or to 

Srove the contents of such bond. But it is supplemented by the 
ocket entries of the Common Pleas of Berks County, to April 
Term, 1812: William Pindley, Esq., treasurer of the State of Penn- 
sylyania, against Gteorge MiUer, suryiying obligor, in which it ap- 
pears there was a summons in debt for $4,099.00, that Eyaus ap- 
peared for the defendant, *crayed oyer of the writing obligatory and 
imparled specially ; further that on Noyember 11, 1816, there was 

J'uajzment tor costs, but in whose fayor is not stated, and on May 11, 
819, we find the final entry " not to be brought forward." We are 
now called upon to presume that because George Miller is men- 
tioned in the return of the commissioners as one of the sureties of 
Philip Meyer and because the amount for which suit was brought 
was just double the amount of the purchase money mentioned in 
that return, therefore the suit was brought on the Philip Meyer 
bond. ''An unprejudiced mind must concede that such a presump- 
tion would be a yiolent one." For admitting such entries to be eyi- 
dence for any purpose, we cannot imagine how they could be eyi- 
dence of anything more than appears upon their face, but a bond 
of Philip Meyer U> the commonwealth ror the purchase money of 
thirty-three tracts of land does not so appear, neither does it appear 
in the precipe or writ We cannot perceiye that this supplement 
helps the matter in the least, and we must conclude that the alleged 
bond is not proyed. But suppose we concede that it is proyed, still 
we haye no eyidence of paymentj and without this Philip Meyer 
had but a naked equity which sixty-seyen years of time has so 
effectually buried among the things of the dead past that no amount 
of legal thaumaturgy can ayail to resurrect it 
Our attention has been directed to the case of Oreen ys. Watmmf 
I* Original Edition, p. 171.] 
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10 Casey, 332, as in point for the plaintiff. Let us see if it is so. 
Judge Baldwin had bid off the land in dispute at the Nicholson 
sales, in July, 1807, transferred his purchase to Greorge Bumford, in 
1835, who, in the same year, obtained a deed from the common- 
wealth. Now as this deed, under the terms of the statute, was 
prima facie evidence that all the precedent steps were regular, and 
that the lien of the commonwealth had been extinguished by the 
payment of the purchase money, it was held sufficient to support a 
tax sale in 1823. The statement of this case shows it to oe far 
from supporting that of the plaintiff now under consideration. It 
is urged that Justice Thompson, in the above cited case, said that 
the ix)nd taken for the purchase monev was a substitution for the 
lien of the State against Nicholson, and hence discharged it. Admit 
this to be correct, bow does it help the plaintiff? If a bond were 
eiven by Judge Baldwin by the prima facie presumption arising 
m>m the deed, it was paid when due. But Fisner exhibits no deed 
either to himself or Philip Mever. He has no certificate from the 
commissioners ; be has provea no bond, and he has paid no pur- 
chase money. In no particular but the single one of a bid made at 
the Nicholson sales does this case resemble that of Oreen vs. 
Watwn. 
The judgment of Uie court below is affirmed. 



^Conrt of Common pieoo* Ctt^enie CotmtQ 
Jones vb. The Delaware and Hudson Canal Company. 

1. Where indgment has heen entered hy a justice aeainst a defendant who was in de- 

fiiolt, bot who within tweutj davs entered bail for an appeal which he neglected 
to bnng into conrt, certiorari will not avail to set aside an execution subseqaentl j 
issued, even thouen the service of the summons be shown bj the record to have 
been defective. Taking the appeal amounts to a recognition that the case was 
regularlj before the justice ana is a waiver of the defect which otherwise would 
have been fatal. 

2. An agent may appear before a justice and take an appeal. The justice is the 

judge of the agent's authority, which, it must be presumed, was satisfactorily 
shown. 

Opinion delivered March 19, 1874, by 

Harding, P. J.— The summons in this case issued March 25, 1872, 
returnable April 1 following. A sworn service is endorsed thereon 
as follows: "Served March 27, 1872, on the within named defend- 
nnts by leaving a copy of the original summons at their ofiSce in 
Scranton." 

The defendants were in default on the day of return. The justice, 
however, proceeded to hear the plaintiflF's ^ proofs and allegations,*' 
and thereupon entered judgment in his favor for the amount of his 
claim. Within twentv days next ensuing the defendants, or some 
one for them, entered bail for an appeal. As our terms are arranged, 
this appeal need not have been nled until the third Monday of 
October, 1872, that being the first dav of the term next succeeding 
the taking of the appeal. The defendants, however, for reasons 
which are not material in this connection^ neglected to bring their 
appeal into court Subsequently the plaintiff issued execution to 
\^ Original Edition^ p. 172.] 
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collect his judgment A few days afterwards the execution was 
arrested by a certiorari from this court 

The exception to the record of the justice is '' that the senrioe of 
the summons was insufficient in law. inasmuch as it does not show 
that any person whatever was servea or notified of the existence of 
the summons." That there was no legal service of the summons 
cannot be disputed ; but the defendants, by appearing and entering 
bail for an appeal within the statqtory Umitabon, treated the case 
as being regularly before the justice and thus waived the delect 
which otherwise would have been fatal. 

It is further objected that the record does not show that the party 
who took the appeal was an agent of the defendants or that he was 
authorized to act for them in this or any other particular. A party 
may appear before a justice as an agent, and the Justice is the judge 
of the authority of the agent to represent the principal : Baarker vs. 
Chandler, 6 H. 48. 

The defendants here had the benefit of the delay produced by 
taking the appeal. As we have seep, they failed altogether to bring 
their appeal into court, and, six months afterwards, when the plain- 
tiff took steps to enforce the collection of his judgment^ they seek 
by certiorari to avail themselves of a defect which they had pre- 
viously waived. Their writ comes too late; the prooeedings are 
affirmed. 



*€otttt of Common pieoo* 0cl)tiBlkiU (tCottttta. 
Swain vs. Halberstadt & Wilson. 

When one puts hit name on the bmck of negotiable paper before tho pa;roe has en- 
dorsed it, he assames the legal relation of second endorser. ^To make him liable to 
any holder, the implied condition that the payee shall endorse before him, mnstbe 
complied with to nve him recourse against the payee. 

The openiuff of a Jndgmeut regularly obtained is ex gratia. It will be refused where 
the defendant is guilty of l^hes, and especially where he tenders no affidarit ex- 
plainiug his laches, and showing a defence. 

Rule to show cause why judgment should not be opened for mat- 
ter appearing on the record. Opinion delivered May 11, 1874, by 

Pershing, P. J. — William Reese & Co. were the lessees of certain 
mining rights in the Valley Furnace lands, in Schuylkill county, for 
the owners of which F. B. Gowen, Esq., was the agent In repljr to 
a letter from Mr. Gowen, requesting the payment of rent, William 
Reese & Ck)., under date of November 20, 1871, addressed him a letter 
in which they state their inability to pay, and inquire whether 
their note at sixtv days, with Halberstadt & Wilson as endorsers, 
will be taken for the amount. This proposition was accepted, and 
on December 6^ 1871, Halberstadt & Wilson wrote to Mr. Gowen, 
enclosing in their letter the note on which the suit in this case was 
brought, " being," as they say. " for royalty on coal mined to 1st of 
November," and adding, ** we nave endorsed the above and enclosed 
it as soon as received." 

The note is as follows : 

l*Original Edition, p. 173.] 
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42462.67 Silver Cbekk, Dee. 6, 1871. 

Sixty dBLjB after date we promise to pay to the order of Franklin 

B. Oowen, at the Miner's Trust Company of Pottsville, twenty-four 
hundred and fifty-two 67-100 dollars, without defalcation, value 
received. Wiluam Reesb & Co. 

This was endorsed, Halberstadt A Wilson, the other endorsements 
ot the note all being subsequently made. The note was protested 
at maturity. Charles Swain, the present holder of the paper, and 
one of the owners of the lands of which Reese A Co. were lessees, 
brou^t this action aeainst Halberstadt A Wilson, the defendants, 
and m March, 1872, ootained a judgment by default for want of an 
affidavit of defence. It is this judgment we are now asked to open. 

On the argument it was contended that this was an irregular en- 
dorsement, and that the legal relation of the defendants to the note 
was that of second endorsers : that in the absence of the prior en- 
dorsement of the payee, the defendants are not legally answerable 
to the pluintiff. We concede the correctness of this position, and 
that it would have been a defence *if taken at the proper time. 
The irre^lar endorsement by the defendants of what is strictly 
commercial paper, is not such a promise in writing to pay the debt 
of William Reese & Co. as can be enforced against them. The act 
of 26th of A[>ril, 1855, sea 1 (Frauds and Penuries), interposes an 
effectual barrier to a recovery. This is settled by numerous cases, 
of which it is only necessary to refer to Sehafer vs. Bank^ 9 P. F. S. 
144; Murraif vs. McKee, 10 lb. 35; Mlbmi vs. Finkbiner, 18 Tb. 243. 
It must be remembered, however, that when once obtained, the 
q;>ening of a judgment in a court of law is ,al wayi» ex gmtia. In this- . 
case the record shows that the defendants were regularly served ; 
that a copy of the note was filed with the declaration, and that 
ev«ry tiling required to be done was done before judgment was^akeo. 
Although more than two years have elapsed, the defendants do not 
tender an affidavit explaining their laches and showing any defence 
now, which did not exist in full force at the time suit was brought. 

C. J. Gibson, in OaUin vs. Bobiiieony 2 Watts, 380, intimated plainly 
that a judnnent by default, if opened at a succeeding term, ought 
to be on ine ground of a defence arising subseijuently, and only 
then when the rights of third parties will not be interfered with. 

A court of equitv will sometimes interfere to relieve a defendant 
from a prior aojuaication in a court of law, but the aid of equity 
cannot be invoked in cases where the defendant has had a trial, or 
an opportunity for a trial in which he might have availed himself 
of hia equities. He must not be guilty of laches in failing to set up 
his defence wb^:! he has the opportunity : Wider vs. MeM(me$y 4 
P. F. 8. 818. And it makes no difference that the instrument on 
which suit is brought, a copy of which has been filed, is not such 
as entitles the party to jud^ent Whatever the defects in the 
cause of action nled, it is decisive tiiat the defendant did not satisfy 
the statute by filing an affidavit of defence : PhilcL Sav. In$l. vs. 
Smkh, 10 Barr, 13. 

u i*Oriffinal Edithn, p. 174.] 
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The evidence shows that the credit in this instance was given to 
Halberetadt & Wilson, rather than to Wm. Reese & Co. Mr. Gowen 
states that the defendants were the agents of Reese & Co., for the 
sale of the coal of that firm ; that Reese & Co. frequently remitted 
the check of Halberstadt & Wilson, and that Halberstadt & Wilson 
themselves often sent their check in payment of royalty due by 
Wm. Reese & Co. Mr. Gowen is explicit in his statement tliat 
it was solely on the strength of the endorsement of Halberstadt A 
Wilson that he accepted the note to the pavment of which they 
now wish to make defence. Looking at all the circumstances con- 
nected with the transaction, we would only open this judgment 
upon the condition that the defence should be restricted to proof 
oi pavment As it is not pretended that any part of the indebted- 
ness has ever been paid, this would be doing a vain thing. 

The rule is discharged. 



*9uftciRt Contt of |lntii0t)iti(tttici« 

.Prown v$. Thomas & Bi-andy. 

The findinff of an auditor, apon the eyidence ■abinitted before him, anlew Terr plain 
mistake it shown, wiU be ^considered as concinsiTe, espeoiallj where his finding 
has been approved of by the court below. 

Appeals from the decree of the Court of Common Pleas of Lehigh 
. County. Opinion delivered May 11, 1874, by 

Sharswood, J. — As to the main question in these appeals, which 
is one of fact merely, according to the well settled pnnciples upon 
which the court has always acted, we must consider the hnding of 
the auditor upon all the evidence, after the second reference to him, 
to be conclusive, unless very plain mistake is shown. More par- 
ticularly must that be^o when his finding in that respect has been 
.approved by the court below. We agree with the learned judge, 
• that upon the reference back to the auditor the whole case was 
necessarily re-opened, and all parties before the auditor were bound 
to take notice of it It would present a very strange anomaly if, as 
to some claimants upon a fund, a fact should be found one way, 
and in regard to other claimants on the same fund, there should 6e 
a contrary finding, and a distribution awarded to some and denied 
to others according to this double result, when it is manifest that 
in law and eq^uity all €itand upon the same platform. We hold 
then that the turnace in question was finished on the 1st of August, 
1871, and the mortgage of the premises to Wm. P. Biddle was exe- 
cuted and recorded the next day. It is true that the weight of the 
evidence seems to be that the air and water connections were not 
then made, though the pipes were all laid ready for the connection. 
Yet on the other hand the testimony of Reichard, who laid the fire 
brick in the furnace in May, 1872, and it is not easy to see how be 
could be mistaken, is very positive and distinct : " The furnace had 
been in operation and was blowed out before John F. Blandy came 
tbere.j what was done after John F. Blandy came was repairing and 
building that other kiln ; the furnace had been iaoperation before I 
V" Original EdiH^n, p. 176.] 
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came there and what I did woe repairing ; fnmaces do sometimee 
chill when they are first started and require to be repaired." It is 
not a point in dispute that John F. Blandy did take charge of the 
work on the Ist of August, 1871, the date of the execution of the 
mortgage. Indeed it can hardly be disputed that the furnace was 
started and run a short time before that day. The only contention 
is that it was for an experiment with the roasting kiln, and not for 
the purpose of making iron. In either event we think the auditor 
and court below were justified in coming to the conclusion that the 
furnace was then finished according to its original plan, though 
that may have been defective, and repairs and alterations were 
afterwards made in order to remedy the defect. 

*Thu8 far, upon the exceptions in the court below and the assign- 
ments of error in this court, nothing would remain but to afSrm the 
decree and dismiss the appeals. But a point has been very ingeni- 
ously started here by the able counsel of the appellants, which re- 
quires to be noticed. It relates to the finding. Doth by the auditor 
and the court, of the existence of the lien of Charles F. Beckel. It 
is clear that though when the mortgage was executed Beckel had a 
claim to the extent of $67.51, for work and materials then done, 
and which was left unpaid, yet if the furnace was finished August 
1, 1871, and his claim was not filed until October, 1872, at the time 
of sherifi^'s sale upon the judgment of the claimant. Brown, he had 
no lien. The logical consequence follows, that the mortgage beins 
then the first lien, the sale would be subject to the mortgage, and 
the mortgagor have no right to come on the fund. Hence it is ar- 
gued the contention by the mortgagee that the furnace was finished 
'August 1, 1871, is feh de se. It shows that he has no standing in 
court, and his objection to the award of the money, or any patt of 
It, to the mechanics, ought to be disregarded as coming from an 
entire stranger. But it is to be remarked that no objection of ex- 
ception in the court below appears to the claim of Beckel as a lien 
pnor to August, 1871. The mortgagee indeed did except, but onl^ 
to so much as was for work done, subsequently his appeal to this 
court has been withdrawn. There was good reason for this cotirse. 
As we have seen, an objection to BeckeFs claim by the mortgagee 
would have been fiatal to his right to come on the fund. In like 
manner, an objection by the mechanics, if successful, would have 
been equally fatal to them, for if Beckel had no lien, on the gr6und 
that the furnace was finished August, 1871, so neither had any of 
them. What then is the consequence as far as our duty to the cause 
is concerned? Without exception and without assignment of error 
here, we are bound to regara the claim of Beckel as a valid *sub- 
sisting lien, which was so at the time of the sheriff's sale. We 
are not called upon to take notice of the fact that it was not 'filed 
until October, 1872. No injustice is done by the decree. The fur- 
nace was, to all outward appearance, finishea. The mortgagee ad- 
vanced his money in goon faith to pay off all existing mechanics' 
daims. The money was so applied except as to this small amount 
due to Beckel, which seems to have been overlooked by mistake. 
The work sulwequently done was evidently in the nature of mere 
l*Ortginal Edition, pA76.} 
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ilterations and repairs, though undoubtedly if the furnace had not 
been before finished, they would, within the principle of NorrV 
Appeal^ 6 Casey, 122, oe entitled to be considered as a part of the 
original erection, and to relate back to the date of its commenoe- 
ment 

Decree affirmed, and I4>peal8 dismissed at the costs of the i^pd* 
lants. 



*Sinfictmt Comt of {IninsBbHmte. 

The Powslton Coal Co. v$. McShake. 

II it permiitible to pr% eridenee of a rerbal promUe made by one of the parties, at 
the time of makmi^ of a written eontraet, where raoh promise wae tued aa an 
indaoemeot to obtain die execution thereof 

Error to District Court of Philadelphia. Opinion ddiveied Mm 
18, 1874, by 

Gordon, J. — ^It is certainly permissible to give evidence of a verbal 
promise made by one of the parties, at the time of the making of a 
written contract where such promise was used as an inducement to 
obtain the execution thereof: OampbeU vs. McClenachen^ 6 S. & R. 
171. This rule is put upon the ground that the attempt afterwards 
to take advantage of the omission from the contract, of such promise, 
18 a fraud upon the party who was induced to execute it upon snch 
promise, and hence be will be permitted to show the truth of the 
matter: Clark vs. PairUragey 2 Barr, 13; Renshaw vs. OariBy 7 Bait, 
117 ; DuUon vs. TUdea, 1 Har. 49. 

Now, in the case in hand, McShane testified that the absolute oofi- 
dition upon which he signed the agreement was, that the company 
should furnish the coal by the first of October. He says, after 
speaking of their previous parol arrangement, '^ Mr. Berwin showed 
me the paper. I was in a great hurry. I picked it up. I ^anced 
over it and said, Mr. Berwin, this is one sided ; it aont mention 
that you will furnish the coal by the first of October. He said that 
is understood ; we will not only furnish that, but expect to furnish 
five or ten thousand more by that time. I made answer, if that is 
understood, I will sign it^ This piece of evidence showed a dis- 
tinct and material condition by which McShane was induced 
to sign the contract. To say, tnen, that this contract might be 
enforced without regard to tne express parol stipulation, under 
which it was signed, would be to disregard long and well-established 
legal principles, as well as the plainest demands of common honesty. 
The exceptions, therefore, to tne charge and admissions of evidence 
are not sustained. The case was properly submitted, and though 
in fact the weight of the evidence may have been with the defend- 
ant, the resulting error lay with the jury, not with the court, and 
hence comes not within our power of correction* 

These observations dispose of the main points in controversy. 

We may observe, however, with reference to the point made, that 

indebitatus assmnwU will not lie upon a spedal contract, except 

where there has oeen a full performance on tne part of pbuntiff ; it 

\^0Tigi7wlEdUwH,p. 177.] 



Digitized by 



Google 



VANKiiiK ML Tm Penna. Raiuioab Go. 16S 

It oonoeded that Uiis pK>poeiiion is correct. But the plaintiff did 
not only rely upon the special contract ; that was set up by the de- 
fendant for the purpose of defeating the plaintiff s claim, and as the 
jury found that it was not operative by '^'reason of the defendant's 
fraud, we cannot see why the |>laintiff 's recovery under the mdebi* 
IsUus counts may not be sustained. So we cannot see that there 
was anything in the question raised by the defendants, as to the 
relation McShane's employ^ sustained to him. It was not alleged 
thai the company had contracted with any one but the plaintiff, or 
that there had been a joint undertaking by him and some one else 
to transport the merchandise in question. That he had employed 
his own firm to assist him in the performance ef his undertaking 
eould, therefore, by no possibility affect his right to recover. 
Judgoej^t a£nD6d. 



Vankirk m. The Pennsylvania Railroad Go. 

An affidaTit lor the removal of a cause in whieh a eorpoiation ie a partj, maj be 

made br the agent or eMpk>y4 of the eorporation. 
Plaintiff Doaght a tieket oyer defendant's road, rode naii of the dittaoce, atopped 



lance. The conductor took up the ticket, refuted to return it, demanded fure, and, 
upon refiiial to pay until tlie tieket was returned, ejected the plaintiC BM, that 
ike defendants were not entitled to the ticket and the five too, and that the ^eotmeat 
of the plaintiff was unlawfuL 

Error to the Common Pleas of Snyder Coanty. Opinion de« 
livered May 11, 1874, by 

Hkrcub, J. — It is true the act of assembly providing for the re- 
poval of a cause, in which a corporation is a party, from the countv 
in which it is brought to another, declares that the affidavit shall 
be made by the partjp'. To give this a literal construction would 
defeat the manifest intent and spirit of the law. A corporation 
^ust necessarily act through its officers^ agents, and attorneys. 
The force of this fact is felt by the plaintiff He admits that the 
affidavit may be made by an officer of the corporation, but denies 
that it can by an agent or employ^ The reason for this distinction 
is not very clear. It cannot oeoecause the existence of the neces- 
sary facts mav not be as well known to an agent as to an officer. In 
fiict| an employ^ engaged upon the line of the road may know the 
sentiment of the people toward it better than an officer, whose time 
is occupied in the ofloce, or who occasionally passes over the road. 
This affidavit was made by the superintendent of that division ol 
the road where the controversy arose. It is not all^^ that he 
made it without authority from the company, nor that his action 
therein has ever been repudiated by the defendant The objection, 
then, must rest upon the ground of the legal inability of the de- 
fendant to authorize an agent or employ^ to make such an affidavit 
In Aeademu of Fine Arts vs. Povoer^ 2 Harris, 442, Chief-Justice Gibson 
well asked, ^ why should not the affidavit be as well made bv a 
special deputy as by a president, secretary, or treasurer? " In that 
ease the affidavit in behalf of the corporation was made by an agent 
lo obtain a writ of error. It was held that the affidavit Was well 
l*Origmal EdUian^p. 178.] 
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made by an agent though he was not expressly deputed for that 
purpose. We see no error in the first assignment 

The 3d, 4th, 6th and 7th assignments wul be considered together. 
By the uncontradicted testimony it appears the plaintiff had pur- 
chased a ^ticket from Northumberlana to Williamsport. He nad 
ridden upon it as far as Milton, being less than one-third of the dis- 
tance. Several days thereafter he endeavored to ride upon it from 
Milton to Williamsport The conductor refused to permit him to 
so ride, took up the ticket against the plaintiff's will, and put him 
off the train. 

The court rejected the evidence offered by the plaintiff to prove 
that before he was. put out of the cars he offered to pay his £b^ if 
the conductor would return his ticket; that the conductor refused 
to return it, but insisted upon retaining it and also upon the plain- 
tiff's paying his fare ; to be followed by evidence that in claiming 
to ride upon the ticket he was acting in good faith, upon informa- 
tion given to him by the ticket agent of whom he had previously 
purchased the ticket 

It appears the plaintiff voluntaril^r left the train at Milton, with- 
out having communicated his intention to the conductor in charge, 
and without making any arrangement for a subsequent continuation 
of the trip. It is claimed that this was an abandonment of his 
right to demand a passage upon that ticket over the untravelled 
portion of his journey. This view is sustained under the general 
rules of the conipany, by the authority of Dietrich vs. Penngulvcmia 
R. R. O)., 21 P. F. Smith. 442, and kindred cases. His leg;al right 
had terminated. If he tnereafter procured a ride upon it, it would 
be through favor only of the company. Waiving the question, 
then, whether the plaintiff, under the general instructions given to 
the conductor, had a right to ride upon the ticket, it does not follow 
that the conductor had any right to take it from him. The con- 
ductor assumed the ticket to bs of no value to the plaintiff and 
persisted in retaining it His determined persistencv in retaining 
it was a most expressive declaration of its value to the defendant 
The plaintiff believed it to be of value to him. The ticket agent 
had informed him that he was entitled to ride upon it Thus the 
employ^ of the company differed. The plaintiff desired to test 
the question by legal proceedings. This ticket was to him impor^ 
tant It was. evidence of value paid. It was evidence of a daim 
which he desired to establish by law. By denying the plaintiff's 
ri^ht to ride upon it, the conductor waived all rkht to take or re- 
tain it The defendant had no more claim to this ticket than to 
any one of a half dozen other tickets, either cancelled or unoan- 
ceUed, which the plaintiff may have had in his pocket By leaving 
the train at Milton the plaintiff lost no other right than of riding 
upon the ticket thereafter. He did not forfeit the right to retain the 
ticket, which, according to the rules of the companv, had been left 
in his hands. Manv stations intervened between Milton and Wil- 
liamsport Before leaving the former place the defendant would 
not have been justified in taking up the ticket without giving the 
plaintiff a check or some evidence that he had paid hiBUure: iSbrft 
\!^Original EdUum, p. 179.] 
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VB. Thompdon, 20 N. H. 2d0. Th& right to tiike up tbis ticket must 
not be confounded with u case where a person hus actually ridden. 
on the ticket the whole distance for wnich it calls, nor where he 
has obtained it in fraud of the company. In either of these cases; 
it may be takc^ up. In the ^former the rules of the company and 
the imnlied contract in its purchase require it. In the latter the 
bolder had no right to its possession. In this case the conductor, 
under his general orders, may not have been authorized to permit 
the plainti^ to ride on this ticket. There was, however, nothing in 
equity or good morals to prevent the defendant from permitting it 
to be done. There was no impropriety in the plaintiff's retainmg 
the ticket. 

The conductor having ignored the plaintiff's right to ride upon 
it, the most he was justified in doing was to require a payment of 
the fare. This the plaintiff proposed to show he offered to do, but 
the conductor required more. He required not only -payment for 
the ride the plaintiff was then taking, but also the yielding up of a 
ticket on which he was not riding. The conductor had no such 
ri^ht To concede to him the right to demand of a passenger any- 
thing additional to the accustomed fare, would be fraught with the. 
most mischievous consequences. While a railroad company should 
be protected in the enforcement of all its reasonable rules, yet fiilly 
equal care must be taken to protect the rights of passengers from 
any encroachment. The plaintiff was entitled to ride upon the 
payment of his fare only. It was in clear violation of law to re- 
quire more of him. He was justified in rcouiring the return of the 
ticket improperly withheld from him. The defendants being in 
fault themselves cannot enforce the right against the plaintiff, which 
they seek to invoke: 1 Redfield on Railways. 105, pi. 13; Jennings 
vs. Great Western Railway Co,, 12 Jur. N. S. 331. 

The declarations of the ticket agent, made several days after his 
sale of the ticket, were not admissible to establish a contract be- 
tween the parties ; but we think thev were admissible as evidence^ 
of the good faith of the plaintiff in his claim to ride upon it, and 
of bis belief in its uncancelled condition. These facts, together 
with the additional one that the plaintiff was permitted to ride past 
several stations, are proper to be considered by- the jury in deter^ 
mining whether he had just reason to suppose tne conductor would 
permit him to ride through on the ticket, and was thereby induced 
to decline paying his fare until a late moment. 

The fifth assignment is not very important Inasmuch, however, 
as the witness had testified in regard to the ticket being punched,- 
we think it was clearly pertinent to ask him '' whether ne knew 
what punching meant?" This may have been understood to ask 
whether he knew what act constituted punching, or what was its 
purpose. 

We think the evidence covered by the eighth assignment bears 
upon the question of damages. The conductor having^ suffered the 

Elaintiff to ride past several stations before ejecting him, and then 
aving put him out, remote from any shelter, and in a severe 
storm, may be considered by the jury in deciding whether the con- 
\y Original Ediiim, p. 19a.'\ 
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dactor intentionally selected this inhospitable spot, or whether it 
happened to be the locality of the plaintiff's pcunristent reftisal to 
pay. The learned judge, therefore, erred in tiucing the oaae firom 
the jury, and the judgment must be reversed. 
Judgment reverised and venire facioB de novo awarded. 



*OHstrict Court of f^ltMnifVia. 
Marklby V8. Wartmam €t ua^ 

TIm boibtiid ii litblt for neoetsAriet fttrnished to tht wife hr the Mapponi of hondf 
and familj, although the hat heeo decreed a /mm taU trader. 

Opinion, June 13, 1874, by 

Mitchell, J. — It might be sufficient to say that the plea is de- 
fective in form, in not setting out that the wife was a feme eote 
trader at the time of contracting the debt, but we are clear that it 
is bad in substance, and therefore dispose of the case upon that 
ground. 

At common law, the husband, and he alone, was liable for the 
supi>ort of the fiimily, and this liability extended to all necessaries 
fbmished to the wife for that purpose. By the express words of the 
act of April 11, 1848, sec. 8. where debts are contracted for neoes- 
saries for the support of the family of any married woman, the 
creditor nyy sue both husband and wife, and after exhausting the 
husband's estate, he may have execution of the wife's.' The plain- 
tiff by his declaration has brought 'himself clearly within this act 

We are unable to discover anything in the acts of 1718 and 1855, 
relative to feme eok traders, that shows any legislative intent to 
change, in their case, the common law rule so carefully preserved in 
the act of 1849. On the contrary, the act of 1718 expressly provides 
that where it is made to appear to the court in which any execu- 
tion is returnable, that the wife, acting as a feme eole trsider, has 
^laid out monev for the necessary support and maintenance of 
herself and children, in such case execution shall be levied upon 
the estate of such husband, to the value so paid or laid out" And 
a^n, in section 3, if the husband remain absent so long that his 
wife and children '^ are like to become chargeable to the town," then 
the estate of such husband shall be liable to be taken in execution 
to satisfy any sums the wife or guardian shall necessarily expend 
for their support and maintenance. 

The act of 1855 makes no change in the respective liabilities of 
husband and wife ; it merely extends the operation of the act of 
1718 to other cases than that of absence of the husband at sea, and 
refers for the privileges and liabilities of a, feme sole trader to that 
act: 20 P. F. Smith, 498. 

We think it is clear, therefore, from the rule of the common law, 
and the plain legislative intent of everv act on the subject, that the 
primary liability for necessaries for the support of tne wife and 
mmily is upon the husband, whether the wife be entitied to the 
privileges oi a feme sole trader or not 

These privileges are for her assistance and protection, mot for his 
l^Oriainal Edition, p. 181.] 
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who had disregmrded his naiaral and legal doty, and sought to es- 
cape his just burdens. 

* The precise point involved in this case does not appear to have 
been decided by the Supreme Court, but it is necessanljr involved 
in the decision of the converse proposition, that the wife is not pri- 
marily liable, made by this court in SheistM vs. Cleaver^ 8 Phila. 3, 
affirmed by the Supreme Court in 20 Smith, 496. 

Judgment for plaintiff on the demurrer. 



Hhstpttnc Contt of Jj^tttMjjbMtdcu 

j£RMYN n. HOFITTT. 

Aa aalgnment of part of » debt to ftrite for wages not yet earned against any penon 
by whom the assignor might be employed, althoagh the employer have notioe of 
the aarignment, it TatoAcitnt, without aooeptaooa, to make a Tafid tranaihr of tht 
debt against tht employer. 

Error to the Mayor's Court of the City of Carbondale. Opinion 
delivered May 11, 1874, by 

Mercur, J. — ^The first assif^ment of error is to the answer of the 
court on an abstract proposition submitted by the plaintiff in error. 
In view of the broad and ^neral terms in whicn the point was 
presented, we^see no error m the answer. In some cases a valid 
assignment may be made of moneys thereafter to be made, or of 
ffrain thereafter to be grown : Qrardham vs. fTotofey, Hobart, 132 ; 
reiers vs. Taiem^ 12 Mee. & W. 109 ; or of the future earnings of a 
railroad : BitUnbender vs. S. & E. R. R. Cb., 4 Wright, 260. If coun- 
sel desire an answer applicable to the evidence in the case being 
tried, they should so indicate it in their point submitted. 

The second assignment involves the sufficiency of the transfer to 
give a right of action to Moffitt against Jermyn. Leslie assigned 
to Moffitt ^ five dollars a month of my earnings in the employment 
of the Delaware and Hudson Canal Company, or with whomsoever 
I may be emplojred, until the amount due the said Moffitt is paid." 
Jermyn's name is not mentioned in the assignment It does not 
appear that, at the date thereof, Leslie was in his employ, or that 
any business relations existed between them. 

The court charged substantially, if Moffitt did, within a few 
months after the assignment was made, hand a copy of it to Jermyn, 
and Leslie continued in his employment therearter, then Jermyn 
became responsible to Moffitt at tne rate of five dollars a month out 
of wages so earned by Leslie, until the amount due from the latter 
to Moffitt was paid. The answer wholly excludes from the jury all 
question in re^rd to anv acceptance by Jermyn, and any express 
or implied agreement of his to pay. The court assumes, as a matter 
of law, that if Moffitt merely handed a copy of the assignment to 
Jermyn, and Leslie thereafter continued in his employ, it gave 
Moffitt a right of action against Jermyn. It is true where an order 
is drawn for the whole of a particular fund, it amounts to an equit- 
able assignment of that fund, and after notice to the drawee, it 
binds the fund in his hands. Where, however, the assignment is 
[^Original Editiony p. 182.] 
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of a port only * of the fund the law seems to be otherwise. Thus it 
was said by Mr. Justice Story, in giving the opinion of the court in 
Manderoille vs. Wetch^ 6 Whea. 277, ** when the order is drawn on a 
genenil or a particular fund for a part only, it does not amount to' 
an assignment of that part, or give a lien against the drawee, un- 
less he consent to the appropriation by 4n acceptance of the draft, 
or an obligation to accept may be fairly implied from the custom of 
trade or the course of business between the parties as a part of their 
contract" The reasons which he gives are, that a creoitor should 
not be permitted to split up a single cause of action into many ac- 
tions without the assent of his debtor, thereby subjecting the ktter 
to embarrassments and responsibilities not contemplated in his 
original contract It was held in Oibson vs. darky 20 Pick. 15, that 
the assignment of part of a debt will not bind the debtor, either in 
equity or at law, nor deprive him of the right to pay the whole to 
the assignor, after notice that a part has been transferred to the as- 
signee. All the decisions relatmg to this question of assignment 
are not in entire harmony. We shall not now attempt to reconcile 
them. We, however, are clearly of the opinion that an assignment 
like the present one, which professes to transfer a debt to arise for 
wages not yet earned, against any person by whom the assignor 
may thereafter be employed, although followed by a subsequent 
notice of the assignment tosuch an employer, is insufficient, with- 
out acceptance, to make a valid transfer of the debt against the 
employer. The second assignment of error is sustained. 
jTudgment reversed and a venire faeiaa de novo awarded. 



Gavtt v8. Hall. 

In a proceeding bra landlord to recover poenoMion, the affidayit to the complaint was 
signed "A per B, Aeent." HeUl^ to be the affidavit of B, and saffieient proof. 

The sheriff's return of jurors summoned did not name them, but the aldermen's record 
did. Held, the variance Immaterial in the absence of objection or challenge at the 
time, as they must be presumed to be the same persons. 

Certiorari to the Common Pleas of Philadelphia. 

This was an action brought under the act of assembly of March 
21, 1772, to recover possession of premises, No. 1419 Race street, in 
the city of Philadelpnia. The proceedings before Aldermen Beitler 
and Smith, and jury of inquest, were certioraried to the Court of 
Common Pleas. A number of exceptions were filed. The only 
ones pressed at the argument, however, were: 

1. "The complaint was not made on due proof. It is neither 
sworn to by Gavit nor by Blair. The affidavit to the complaint is 
signed * Nelson Gavit^ per A. F. Blair, Agent.' This is the affidavit 
of neither of them, nor could either of them be indicted for perjury 
on it. 

2. "There is a variance between the sheriff's return and the 
record of the aldermen. The sheriff's return states that he sum- 
moned twelve freeholders, but does not name them. The alder- 
men's record sets forth ' that the sheriff had returned that by virtue 

I* Original Edition, p. 188.] 
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of the warrant to him directed * he had summoned twelve substantial 
freeholders, to wit,' (naming them). It is material that the record 
show that the sheriff had selected the jurors, and his return is the 
only evidence of that How can the court ascertain from this 
record that these were the jurors selected by the sheriff ? " 

Tlie Court of €k>mmon Pleas sustained the exceptions generallv 
and reversed the judgment of the justices. No opinion was filed. 
Nelson Gravit, the complainant, sued out a writ of certiorari. 

Opinion delivered May 11, 1874, by 

Mebgur, J. — ^This was a proceeding before two aldermen to dis- 
possess a tenant after the expiration of her term. The inquest found 
all the facts made necessary by the act of assembly to require the 
possession of the demised premises to be given to the plaintiff. The 
record made by the aldermen is in accordance with the finding, and 
correct in form. Upon certiorari and exceptions filed, th^ Common 
Pleas reversed the judgment, but filed no opinion. 

On the argument, two grounds were urged against the judgment 
of the aldermen, to wit: first, the insufficiency of the affidavit to 
the complaint; secondly, the insufficiency of the sheriff's return 
relating to summoning the jurors. 

1. No objection is made that the. complaint is not full and ex- 
plicit^ nor thatit does not contain every fact required to be therein 
set forth. It is claimed, however, that it is not shown with sufficient 
certainty by whom the affidavit was made. There is no room. to 
doubt that the affidavit was made by the person who signed the 
complaint It is, clearly manifest that it was signed by Blair, as 
agent for Gavit I see not how that fact could have been averred in 
more unequivocal language. The conclusion necessarily follows 
that Blair made the reouired proof. 

The two aldermen aajudgea the proof sufficient, and issued their 
warrant to the sheriff. We see no error in this: Cfunningham vs. 
Gardiner^ 4 Watts & Serer. 120. 

2. The sheriff made return to the writ, inter alia, that he had 
summoned twelve substantial freeholders of his bailiwick. It is 
true he omitted to state their names in his written return, but the 
inquisition taken very soon thereafter does give the name of each 
juror. No objection was then or thereafter made, that they were 
not the identical freeholders summoned by the sheriff. The pre- 
sumption is that they were. If the defendant was not satisfied of 
that fact, she should then have challenged the array, or have made 
some objection before the jury was sworn. By going to trial without 
objection, it was afterwards too late to interpose a hypothetical as- 
sumption to set aside the finding of the jury and aldermen : 
MeDermaU vs. Hoffnumy 20 P. P. Smith, 31. The maxim, ''(nrnia 
pretitmuntur rite esse acta,^^ applies with full force to these official 
acts. 

We discover no fatal error in the judgment of the aldermen, and 
the judgment of the Common Pleas must be reversed. 
Judgment reversed and judgment in favor of the plaintiff. 

[* Original Ediiim, p. 184.] 
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*9vfttmt Court of PetmosbiaiiUi* 
Satterlsb v$, Mklick. 

Under aovate fbr goodi lold And d«Ufcred, work and labor done, th« eommoii moner 
•oontL and on an aoooant stated there can be no reooTery agaiiiat a bailee for negU* 
gence in not retorning the fall amount of goode bailed. 

Error to' the Common Pleas of Cliiiton County. Opinion deliv* 
ered May 11, 1874, by 

Sharswood. J. — Thig was an action of aggumpeit The declara- 
tion oontainea counts for goods sold and delivered, work and labor 
done, the common money counts, and on an account stated. The 

Slaintiff 'g cage was that he had sent a certain number of logis to the 
efendant, who owned and operated a saw mill, to be sawed. He 
undertook to show that he received only a part of the lumber from 
the defendant after it had been sawed, leaving some thirty thousand 
feet and more unaccounted for. The learnt judse below, in his 
charge to the junr, treated the case as though it had been an action 
against a bailee for negligence, either ex contractu or ex deUdo. He 
instructed the jury that such a bailee as the defendant was bound 
to exercise the same caoe over the. property entrusted .to him as a 
prudent man ordinarily takes of his own property similarly situated; 
that if, for want of such care, the plaintiff's lumber, or any portion 
of it, was lost, the defendant would^ be liable for it, and that no 
other proof of negligence or conversion had been given than that 
which grows out of the quantity of lumber sawed and the quantity 
delivered ; this, however, made out a prima facie case and put the 
defendant on proof of the care exercised. This mieht have been a 
true statement of the principles of law had the declaration war- 
ranted it If it had been an action on the case for ni^i^nce, or 
had there been a count upon a contract to keep as bailee, it might 
have been all well. But what notice had the defendants to come 
prepared to meet the question of n^ligence by which the lumber 
was lost? On an amendment of the narr. below they would have 
been entitled to a continuance. The learned judge was evidently 
not very clear in his opinion, for in his charge he said : '* We are 
not without doubt as to whether under a count fbr goods sold and 
delivered, or money had and received, a recovery ought to be per* 
mitted on the evidence in this case, but we instruct you that the 
narr. is sufficient, and that the case is for ^ou upon the evidence.^ 
One of the obiections to the practice of trying cases on the general 
issue is that the plaintiff cannot discover in general before he comes 
to trial what defence he will have to encounter. It would be still 
worse if the defendant were obliged to go to trial without knowing, 
at least, the general character of the claim upon him. It is evi- 
dently true that in many cases the owner of goods wrongfully taken 
or detained by another may waive the tort and recover on a count 
for money had and ^received in assumpsit But then there must 
either be some evidence that goods have been actually converted 
into money by the wrong-doer or the circumstances must be such as 
I* Original EdUiofi, pp. 185 and 186.] 
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to raise a preBumption that he has done so. The leading case on 
this subject is Lonffchamp vs. Kelhf, Dong]. 137. That was the in- 
stance (H a masquerade ticket which the defendant received to sell 
for the ];didntiff. He neither accounted for the price nor returned 
the ticket. Lmrd Man^eld and the Court of King's Bench held 
that it was a fair presumption that he had soM it and the plaintiff 
could recovet under the count fot money had and received. To the 
same point mav be cited our own cases of Willet vs. WiUet. 3 Watts, 
277 ; Gmyvs. iBrifiik, 10 Id. 431 ; MeOMougk vs. MeCulhuah, 2 Har- 
riSy 295w The defendant in error rdies upon the decision in Dty9h$r 
vs. TrUbeL 14 P. F. Smith, 388, to support the contention that a re- 
eoverv might be had upon the count ior goods sold and delivered. 
But that opinioii does not sustain him. There must be some Araud, 
unfair dealing or oth^ circumstances from which an implication 
may arise under such a county as if a coal merchant, by mistake <tf 
his driver, empties a ton at my door^ and I take it without inquvy 
or objection and consume it, knowing diat it must have heeti sent 
by mistake, it may be that a recovery cmid be had against me in 
assumpsit under a count for mods sold and delivered upon an im- 
I>lied promise to pay tbe market price. It is evident tnat conver- 
non or consumption was esscBtial ; a mere detenticm, or a loss evM 
by ncf^igence, would not have been enojagh to charge him in this 
form of action. There must be something fircin whidi to presmoe 
that he assumed the ownership as vendeew 
Judgmetit revMsed and iriMM>maa 4$ wm^ awarded 



Treble d«p<g<t May btrrtoTWf»d for wrtH»yltMfcferwi ^» karf <»f wwHiw. His 
Bot abtolately aeeeaMuy to ptww^ \hk% Hm detedMi knew Uiai tbe timber wm Mt 
en bis land. 

Error to Common Pleas <rf Warren ClMmty. Opinion delivered 
Moy 18, 1874, bv 

UoRDON, J. — ^If anything other than the act of 1824 itself weie 
wanting to show that the court below erred in refusing to treble the 
damages, found by the jury in this case, it may be found in tbe 
ease of 0* A% ^ al. vs. Shodd, 9 Ca. 489. In that case it was ex- 
I^essly decided that the want of knowledge on the part of the tres- 
passer did not relieve him from the penalty imposed by the third 
section of the act. And the intention of the kgislatuie is therein 
pointed out by calling attention to the signincant &ct tiiat tbe 
words ^ knowing the same to be growing or standing upon tbe luids 
fA another person,'' used in the second section, whicn makes the 
cutting of such timber a criminal offence, are omitted in the third 
section which provides for the civil remeay alone. 

The want of the owner's consent is that whidi makes this part 
of the act effective. Tbe significance of this omission is further 
added to by the wording of the first section of the act of 1840, 
wherein the penalties of the '''third section of the act of 1824 are 
extended to ^' any person or persons who shall purchase or receive 
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any timber, tree or trees, knowing the same to have been cat or re- 
moved from the lands of another person without the consent of the 
owner or owners thereo£'' Here we see, as it would be obviously 
unjust to impose a penalty upon an innocent purchaser, the act is 
operative only where there is knowledge of the guilty cutting or re- 
moval of the timber. We may, tlierefore, conclude with certainty 
that these words were intentionally omitted in the third section of 
the act of 1824. 

The design of the statute was to prevent trespassing upon timber 
lands, and it has proved itself to be very valuable for that purpose. 
We do not, therefore, feel ourselves constrained to impair its pro- 
visions by any novel construction and thus unsettle the unirorm 
convictions of the bench and bar with reference to them. 

The timber lands of this State have heretofore been r^arded as 
a permanent and secure investment, owing to their steady advance- 
ment in value. Hence, the mere price of stumpage has not, as a 
rule^ been regarded as a full compensation to the owner for the loss 
of his timber. Indeed three times such price will often not more 
than compensate him for his loss and the vexation and expense of 
a law suit Beside this, it is in this country generally supposed 
that persons have a right to enjoy their honest acquisitions without 
molestation, and if any one chooses to trespass upon them, he must 
take the consequences. ^ 

In this case it is said that the trespass of Rynd was uninten- 
tional ; that some one showed him the line run by Ludlow in 1850, 
as the true line between the two tracts, and being thus misled he 
cut to that line. But we do not understand that it was the plaintiff 
that showed him this line, or that he ever consulted the plaintiff 
about it. He certainly knew tixai the line to which he cut was not 
the warrant line; it was far too young for that It was his duty, 
therefore, to ascertain from the owner of the adjacent tract, whether 
or not, that was the line to which he claimed, and if not, to delxiy 
his cutting until the matter could have been properly settled. It 
seems to us that this is what one who was very anxious about the 
rights of his neighbor would have done. 

We may here observe that the cases cited by the defendant's 
counsel, of Herdto vs. Yawng, 6 P. P. S. 176, and Oraig vs. Kline^ 16 
Id. 400, have no bearing upon this case, inasmuch as they involve 
• the common law rule of assessment of aamages, and not that aris- 
ing under the statute. It follows from what has been said, that the 
court erred in discharging the plaintiff's rule. The jury having 
found single damages, the court should have trebled them.. 

And now. May 18, 1874, the judnnent of the Court of Common 
Pleas of Warren County is reversea, and judgment is now entered 
upon the verdict in the sum of six hundred and seventy-five dol- 
lars, that being treble the amount of the single damages found by 
the jury, with interest thereon from the 14th day of September, 
187^ The record is remitted to said court for execution. 
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*GooD vs. Grant et ciL 

When monej {■ paid into court by a garnishee in a oontest between the attaching 
creditor and a judgment creditor of the gamiBhee, the issue should be formed be- 
tween them. 

The statutory period of six months bars a recoyery by attachment of excessiye inter- 
est paid the garnishee by the defendant in the attachment. 

Error to the Common Pleas of Clinton County. Opinion deliv- 
ered May 11, 1874, by 

Mercur, J. — This case seems to have been tried in a very irregu- 
lar manner. The defendants in error issued an attachment execu- 
tion a^nst the plaintiff in error as garnishee of Peter Dickinson. 
At this time Samuel Dickinson held several judgments against 
Good. He admitted his indebtedness upon them. The court say 
in their charge, '^ when the money became due the court directed 
the garnishee to pay the money into court, and this attachment 
execution is now being tried for the purpose of determining whether 
any portion of the money paid into court is the property of said 
' Peter Dickinson." The contest then really was between the de- 
fendants in error as attaching creditors of reter Dickinson as one 
party, and Samuel Dickinson as the other par^. The issue should 
have been formed and tried between tiiem. By payine the monev 
into court, Good admitted his liability to pay the judgment ; al- 
though it is said the " court directed " him so to pay it m, we will 
not assume- this direction to have been made without his request, 
Th^ garnishee should then have been relieved from further costs. 
The contest should have been carried on in form, as it was in fact, 
between the two parties claiming the fund. Being then in fact a 

Suestion between the two claimants of the fund, it raised and 
irectly involved the question whether Samuel Dickinson was in- 
debted to Peter Dickinson. The risht of the defendants in error to 
recover depended upon their establishing that Samuel was so in- 
debted. This necessarily led to an inquiry into the business trans- 
actions between Peter and Samuel, to ascertain whether, upon the 
whole, Samuel was indebted to Peter. As there is no proof of any 
intentional fraud between Peter and Samuel, the same evidence 
should have been received as in a suit brought \>y Peter against 
SamueL The attaching creditor occupied no higher ground than 
Peter would have done. The learned judge appears to have thought 
the attaching creditor possessed peculiar equities arising from the 
fact that his judgment was entered while there was a right of re- 
demption in Peter; and that this precluded an inquiry into other 
distinct transactions. We are not able to see that any such exclu- 
sive eouities spring from the lien of the judgment. If the fund in 
court had been raised by a sheriff's sale of the real estate, then the 

?uestion of the lien of the judgment would have been important, 
n this proceeding by attachment, the right of the defenaants in 
error to recover, does not rest upon the lien, but simply upon the 
indebtedness. If the judgment had never been a lien on this land, 

{^Original Edition, p. 188.] 
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or if the lien had been lost by lapse of time, the rights of the 
attaching creditor upon it would have been the same. 

To pay interest in excess of the legal rate is not necessarily^ fraud- 
ulent as to creditors. To enable the party who has paid it to re- 
cover back, the statute reauires his action to be brought within six 
months after it was paia. In an actual good faitn transaction 
between the parties, the attaching creditor has no greater rights 
than the party paying such excess. Therefore^ if the payment of 
interest was actually so made in July, 1870, this attachment which 
issued in February, 1872, was too late to recover it back. The 
court, therefore, erred in inotruoting the jury to find the excess of 
interest in favor of the plaintiff below. The enrors assigned ase 
sustained. 

Judgment reversed and a vetdrefacioi de novo awarded. 



^Qm^nmt CmH of 9Mii«8iMtikL 

CLENDSirON W. PANOOAVr. 

It WM trior in the ooiiri below^ Id moi MibiiiiUiiiff to tbe inrf evideaot oflbred to 
■how the terms of the aeeeptance of an ofier to aell real estate. 

Error to the District Court of Philadelphia. Opinion delivered 
May 11, 1874, by 

Mbrcur, J. — ^This suit was brought to recover commissions 
claimed to have been emied by the pUintiff as a real estate broker. 
When his evidence dosed the court ordered a non-suit Was this 
error? 

The plaintiff averred that he was authorised to procure and did 
procure a person to bargain and buy of and from the defendant the 
land in question, for the price or sum of 117,000. 

The evidence shows tnat subsequently the plaintiff had some 
negotiation with a Mr. Howell in regard to purchasing it, and they 
had fixed upon a time to go and examine the property. During 
an interview soon after between the parties, the plaintiff informed 
the defendant Uiat he thought be had procurea a purchaser and 
that he had given him the whole of that week to decide. To this 
defendant replied, '' if vour man will take it bv Saturday, all right, 
he can have it; 'after this week I will not be bound." The plain- 
tiff communicated this to Howell. The latter examined the prop- 
erty, and on Saturdav morning informed the plaintiff he would 
take the property. Me, however, requested the plaintiff to ask the 
defendant whether it would be convenient to take some mortgages 
on account of the purchase-money. Thereupon the same morning 
the plaintiff told the defendant Uiat this man would take the prop- 
erty. That it was Mr. Howell, and that he would like to give him 
some mortgages in part payment of the purchase-money. The de- 
fendant replied, " that lets me out, I won't sell." The plaintiff said, 
^ no, he only said he would like to give you the mortgages, if it 
suited you, but he will take the property anyhow, and will pay 
cash if you require it" The defendant persisted in his refusal to 
dose the sale, and Howell insisted on the purchase, declaring his 
l*Original Edition, p. 189.] 
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xeadineBB to pay the cash as soon as the papers could be pre- 
pared. 

We understand the defence to rest wholly upon the fact, that 
when the acceptance was communicated to the defendant, it was 
aooompanied with a request that he take mortgages for a part 
of the purchase-money. It would seem by the defendants answer, 
that at first he might have understood this request to be one of the 
conditions of the purchase. If so it appears this impression was 
immediately corrected by the plaintiff. This is the turning point 
in the case. Howell accepted the offer as to price, and upon the 
day designated. Did he or not change the manner of payment? 
The offer to sell was for cash. Was the acceptance '''conditional upon 
the defendant's taking some mortgages, or was it unconditional? 
We are clearly of the opinion that the evidence was sufiBcient to 
have been submitted to the jury to find whether it was not uncon- 
ditional. If the jury should so find, the plaintiff had clearly sus- 
tained his averment He had procured a person to bargain and 
buy the property of the defendant at the price named. We think, 
therefore, the learned judge erred in not submitting the case to the 



Judg] 



;ment reversed, and a procedmdo awarded. 



Pennsylvania Railroad Co. v8. Dale. 

The question of damages for personal injuries, resulting from the negligence of ndl^ 
rmwl emploj^y is for the Jury to determine. 

Error to the Court of Common Pleas of Warren County. Opinion 
delivered May 11, 1874, by 

GoBDON, J. — If there be anything in this case from which a doubt 
as to the rectitude of the ruling of the court below might be raised, 
it would be from the admission of evidence under the defendant's 
ninth exception, and the answer to its fourth and fifth points. The 
offer was "to show, that at the time of the accident, one part of the 
business of the plaintiff was dealing in hinds, buying and selling 
the same; that he had a quantity of hind then on liand; and to 
show the value of the business at the time of the accident, and the 

f)rofit8 arising therefrom." The answer to the points was as fol- 
ows : "If the plaintiff at the time of the injury, was engaged in a 
legitimate business, from which pecuniary profits had arisen and 
future profits might be reasonably expected, which business was 
interrupted or suspended in consequence of disabilities, physical 
or mental, inflictea bv the negligence of the defendant. t!ie loss of 
such anticipated profits is properly the subject of compensation in 
damages." 

WiUiout ovenruling our own decisions, we cannot say that this 
admitaion and answer are wrong. This very point came up in the 
case of the Railroad Co. vs. CoyU, 5 P. F. S. 396, wherein it was 
held, that the plaintiff, who was a peddler, might prove the 
annual amount of his sales, and the profit he made thereon, as 
t^iding to show the amount he mignt have earned bad he been 
13 l*Oriffinal EdUian, p. 190.] 
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able to attend to his business. We apprehend that the profits 
arising from a legitimate land business are not less certain Uian 
those arising from the business of peddling, nor more difficult to 
estimate. 

It is true, that merely speculative profits are not to be considered, 
and against the consiaeration of such profits, the court carefully 
guards the jury by saying, *' if, however, the business was uncertain 
and speculative and not attended with any reasonable certainty of 
profits, then it would not have a pecuniary value to be estimated 
in this action." 

The damages in cases like this are to be arrived at by considering 
the reduction which the accident has wrought upon one's earning 
powers, whether mental or physical, or both combmed, and in order 
to do this *properly, reference must always be had to the business 
in which such an one is engaged at the time of the accident. No 
better rule can be laid down than that adopted by Justice Shar»> 
wood, in the case of The Railroad Co. vs. J5i4wer, in which he says : 
** The proper measure of damages is the pecuniary loss sufiered by 
the parties entitled to the sum to be recovered^ and that loss is 
what the deceased would probably have earned by his intellectual 
or bodily labor in his business or profession during the residue of 
his lifetime, and which would liave gone for the benefit of his 
children, taking into consideration his age, ability and disposition 
to labor, and his habits of living and expenditures." This rule, 
though immediately applicable to cases brought for damages result^ 
ing from the loss of the life of a husband or parent, is nevertheless 
applicable, mxUatis mutandis^ not only to the case in hand but to all 
similar cases. 

Human business is as varied as human wants and human ideas. 
Each one adopts that which suits him best, or from which he can 
derive the largest profits, and when, by another's negligence, he is 
deprived of the power of properly conducting such business, the 
(question of what damages he shall have by way of compensation 
is wholly for the jury. 

Judgment affirmed. 



Glendon Iron Co. vs, Uhlbr et aL 

1. The name of a town or incorporated bornogh cannot be exclosivelj appropriated 

by one penon at a trade mark, where the Mune kind of goods are manafactared 
by others in the same place. 

2. The fact that the name was adopted as a trade mark before the town was inenr- 

porated, makes no difference. 

In equity. Appeal from the Common Fleas of Northampton 
County. Opinion delivered Mny 11, 1874, by 

Mercur, J. — Glendon is the name of the town in which the busi- 
ness of each party is located and carried on. It is an incorporated 
borough. Bemg, then, the name of an incorporated town, the main 
question is whether the appellant lawfully has the exclusive rishi 
to use it as a trade mark. It is conced^, as a general rule that 
the name of a town or city cannot be so appropriated as. the ex- 
l*Ortginai Edition, p. 191.] 
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elusive property of any one. This view is well sustained by 
authority. High on Injunction, sect. 673; Bispham's Eq. 411; 
Wolf vs. Goulard, 18 lloward's Prac. Rep. 64; Brooklyn WhiU 
Lead Cb. vs. Massey, 26 Barb. 416; Newnmn vs. Alvord^ 49 Barb. 
588; Oandd vs. Deere^ Supreme Court of Illinois^ 10 Am. Law 
R^., 3 N. a 694: />et <fc Hud. Canal Co. vs. Oarh, 18 Wallace, 
311. 

It is contended by the appellant that this case is taken out of the 
^neral rule inasmuch as the trade mark was adopted prior to the 
incorporation of the borough, and before there was any town in 
that place. No authority is cited which supports this distinction. 
The case of Wotkerepoon vs. Ourrie, Lord s Journals, April 18, 
1872, is clearly distinguishable. It is known as the Glenfield 
Starch Case, it is true the injunction *wa8 there eranted, but the 
complainant and respondent were not both engaged in carrying on 
the same business in the same town or city. There was no town 
nor city there. The Lord Chancellor says: "Glenfield is not a 
town .... it is not a parish, it is not a hamlet, it is not a district 
of any special character, but it was an estate of that name upon 
which some people seem to have erected some houses or manufac- 
tories, and upon which now some sixty people are living." It will not 
do to applv to an incorporated borough in this State, the same rule 
that may be applicable to an estate m England. Such a borough 
is essentially of a public nature, the estate is of a more private 
character. The name which an individual may give to his estate 
is unlike that which l^islative sanction has ^iven to a municipal 
corporation. The right of the public in each is radically different. 
The appellees did not falsely represent the place of their business 
location. Their pig iron was actually manufiactured within the 
borough of Glendon. 

It is said in Canal Co. vs. CUirk^ supra, " True it may be that the 
use by a second producer in describing truthfully his products by 
a name or combination of words already in use by another, may 
have the effect of causing the public to mistake as to the origin or 
ownership of the product but if it is just as true in its application 
to his goods as it is to those of another who first applied it, and who 
therefore claims an exclusive right to use it, there is no legal or 
moral wrong done. Purchasers may be mistaken but they are not 
deceived by false representations, an^ equity will not enjoin against 
telling the truth." The appellees put upon their pigs the initials 
of their firm and the name of their town. That name was Glendon 
to the whole world. It cannot be that the previous appropriation 
by the appellant of the word which now is the name of the town, 
prevents any other manufacturer of pig iron, within its limits, from / 
using the same word. If it be so now, it may continue through all 
coming time. The boundaries of the town may be enlarged; the 
borough may ^row into a city; the manufactories of pig iron, 
may be multiplied, yet the word most expressive to indicate their 
locations must be denied to all save one. So far as the authorities 
go to restrain a manufacturer from the adoption of a truthful trade 
mark| we will endeavor to enforce them. MfHien asked to go further 
I* Original Ediiion, p. 192.] 
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we must decline. If the effect of the incorporation of the ap- 

Eellants' district of country into a town by the name of " Glendon " 
as been to deprive them of some of their former rights, they must 
submit to the consequences. As well might they complain of the 
increased taxation which the municipal corporation has probably 
imposed upon their property. By the creation of this new munic- 
ipality they assumed new relative rijjjhts. They relinquished some 
which they previously possessed. The rights thereby given to the 
public became common to all citizens dwelling therein. We see 
nothing in the facts of this case, even as found by the master, to 
take it out of the general rule, which denies to one the exclusive 
use, as a trade mark, of the name of the town in which the same 
kind of goods are. manufactured by others. The commission of a 
lawful act does not become actionable although it may proceed 
from a malicious motive: Jenkins vs. Fowler, 12 Harris, 30i8; Idem, 
4 Casey, 176. This view is decisive of the case. We will, however, 
add that an examination of the evidence has, in one respect, led us 
to a different conclusion than the one arrived at by the master. 
We are unable to discover satisfactory proof that the appellees 
adopted their trade mark with the design of imitating the one used 
by the appellants. The learned judge was entirely correct in dis- 
missing the bill 
Decree affirmed and appeal dismissed at the cost of the appellant 



*0ti|iretite Court of PmsioQloattia. 
Joseph Bbown vs. Commonwealth of Penka. 

1. The ennrt below reftiaed to permit the grand jaron to be poHed on their voire dire 
before the submission of the bill of iiidietment. ffeld^iiai to be error. 

S. Under an order for a taiee de eireumtiantibu$f the sheriff m$j summon the tttlee- 
men from either the bystanders or the body of the county, or both. The 4Ut tee. 
of the Crim. Prttcedure act of March 31, 1860, oonstruea. 

S. When two pemons are mar«lered at the same time and plaoe, and under eirenm- 
stances evidencing that both acts were committed by the sane person or penQii% 
and were part of one and the same transaction or res qetUe^ the death of the one 
and surrounding circumstances may be giren in eridence upon the trial of the 
prisoner for the murder of the other, not as an independent crime, but as tending 
to show that the motive was one and the tame which led to (he mnrder of boUi 
at Che same time : Shaffner vs. CowUh,, distinguished. 

4. On a question of the admissibility of the confessions of a prisoner, which had in 
the first instance been admitted by the court, it is not error to submit it to the 
jury on the evidence to say whether any improper influence was used, and, in 
charging, if there was any, 'that they should aiaregard the confession. 

Error to the Criminal Court of Schuylkill County. Opinion de- 
livered July 2, 1874, by 

AoNEW, C. J.— On the night of the 25th of February, 1872, Danid 
M. Kraemer, a fiGtrnier of reputed wealth, aged about sixty yean, 
and his wife were murdered on his farm in Washington township, 
Schuylkill county. She was found on the next morning lying 
across her bed insensible and partially undressed, but afterwards 
became conscious and able to state some of the circumstances of 
that night, and died on the 4th of March following. Her son, 
living away from home, who first found her, ran to give the alarm, 
i*Original Edition, p. 198.] 
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and on his way discovered the deadibody of his father lying at a 
distanee from the hoaee of about three hundred yards. Near him 
was found a heavy oak club covered with blood and hair. The 
wounds on the head of both husband and wife were such as this 
weapon would probably make, and were of a fatal character. The 
ehest, bureau, and desk in the house had been broken open, and 
evidence that the perpetrator of the murders had been in pursuit 
of plunder. The only inmate of the house beside Mr. and Mrs. 
Kraemer, was her mother, a lady so old, deaf, blind and helpless 
that she could iftimish no information. All the ciccumstances evi- 
denced that the murders and the search for money, were contem- 
poraneous and part of the transaction. 

The prisoner has been twice tried and convicted. The first con- 
viction for the murder of Daniel Kraemer, was reversed for errors 
more technical than substantiaL The second conviction was for 
the murder of Mrs. Annetta Kraemer, and this is the record before 
us. Under these circumstances, before reversing a second time, a 
court should feel satisfied a substantial error has been committed. 
Of the forty-six assignments of error, only a few present questions 
of substance. Many are unsubstantial, others *are technical, and 
some are unsupported by the requisite evidence. We shall notice 
those only we think deserving, and shall group many of them 
together. 

The first subject of remark will be the objections to the jurors. In 
DyoU vs. Oomtfi^ 6 Wharton, 67, it was held that after a prisoner 
iCands mute, a plea of not guilty is entered for him and he partici- 
pates in the trial and is convicted, the case falls within the pro- 
visions of the act of 21st February, 1814, enacting that a trial on the 
merits, or pleading guilty on the general issue, shall be a waiver of 
all errors and defects or appertaining to the precept vetUrej dmwing, 
summoning and returning of the lurors. This decision results 
from the language of the act of 23d September, 1791, relating to 
prisoners standing mute or challenging peremptorily more than the 
allowable number of jurors, that the trial shall proceed in the same 
manner as if the prisoner had pleaded not ^ilty, and put himself 
for trial on the country. We do not think this decision is applicable 
to a case where the f>risoner makes his objections at first to the pand 
of jurors, and on their being overruled, takes a proper bill of e:a- 
oeptions; but the decision is strongly illustrative of the unwilling^ 
ti<vfi of courts to sustain objections to the jury, grand or petit, after 
A full and fair trial on the merits. It is therefore suflScient to say 
iR» to the first and eighth assignments of error to the refusal of the 
court to quash the array of the grand and the petit jurors, that the 
objections of the prisoner were squarely traversed by the common- 
wealth by plea, while the bill of exceptions contains no evidence of 
their truth. We must presume the court had sufilcient ground to 
refuse the challenge. 

The 2d, 8d, 4th, and 6th errors raise the single question, whether, 
upon a challenge to the polls of grand jurors, the prisoner will be 
|iermitted to examine them on their vnire dire to support his obje<s 
The eouji was willing to receive other proof. As to petit 
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jarors, who trv the prisoner, and therefore should be above all ex- 
oeption, the rule is to permit them to be examined on tiieir voire dbre 
to prove objections to their competency. But the reason does not 
hold good as to the grand jurors, who do not try the prisoner, but 
merely inquire- on the evidence of the commonwealth alone, whether 
there is sufficient probable ground of the commission of the offence 
charged in the indictment laid before them. It would be impos- 
sible to conduct the business of the Courts of Quarter Sessions and 
Oyer and Terminer, if every person indicted for an offence could 
claim the right of polling the grand jurors on their voire dire in order 
to purge the panel Indictments for murder may be found in the 
Quarter Sessions and certified into the Oyer and Terminer. A due 
regard for public policy, as well as for the interests of justice and 
the nature of the inquiry forbids that grand jurors should be polled 
and tried in this manner. If the prisoner have evidence to pui^e 
the panel, let him produce it. Sixth assignment. — ^That a bill of in- 
dictment may be sent up to the grand jury by *the attorney-general, 
or was, by the district-attorney, with the sanction of the court, is 
shown in McOolhmgh vs. OonUh., 17 P. F. Smith, 30. It does not ap- 
pear that the bill before us was sent up surreptitiously. Tenth 
assignment — ^The 41st section of the criminal procedure act of 
March 81, 1860, is a summary (say the codifiers) of the 144th, 145th, 
146th, 147th, and 148th sections of the act of 14th April, 1834, which 
are left unrepealed : 1 Brightly, note C, p. 385. The venire awarded 
under 147th section, makes no distinction between the bjrstander 
and persons in the county at lar^e. Nor does the 4l8t section of 
the act of 1860 make a discrimination. There \b no ground there- 
fore to suppM)rt a distinction, and it certainly infringes no rule of 
right or of poUcy to hold that under an order of talesmen^ the venire 
must issue generally, and not specially to summon the bystanders 
only, or specially for persons from the body of the county only. 
Unaer the criminal procedure act, the sheriff may summon the 
talesmen from either or both. The expression, talee de eircumaUai^ 
HbtM, was evidently intended to include Doth. 

The 14th and 15th assignments relate to the evidence of finding 
the body of Daniel M. iCraemer three hundred yards from the 
house; the condition of the chest, bureau and desk, and the &ct 
that a large sum in silver and gold was known to the prisoner to be 
in the house. That the commission^ of a distinct offence, even 
similar in character, cannot be given in evidence a^nst the pris- 
oner, was held in Skaff'MT vs. CbmisA., decided at Harrisburg in 1873- 
. But when two persons are murdered at the same time and place, 
; and under circumstances evidencing that both acts were committea 
by the same person or persons, and were part of one and the same 
transaction or ree gestm^ and tend to throw light on the motive and 
'manner of the murder for which the prisoner is indicted, the cfise 
is different. Such was the case here. The dub found near to the 
husband, being the probable instrument of the death of the wife 
also, and the motive, to wit, robbery, being one and the same, which 
Jed to the murder of both at the same time. Being parts of the 
same ree geetse they, together, tend to throw light on eaco otheri aad 
i*Oriffinal Edition, p. 195.] 



Digitized by 



Google 



Brown w. Commonwbalth. 183 

there is no reason thai the truth should be thrown out by excluding 
the evidence objected to. The 16th, 18th, 19th, 2l8t, 22d, 24th, 25th, 
26th, and 84th assignments relate to the same subject. When we • 
consider that Kraemer was a &rmer living in the country remote 
from a place of safe deposit, and was unused to the ways of men 
living in town ; that it was a period of suspension of specie pay- 
ments, when silver and gold seek hiding places in the chests, drawers, 
and desks of such men as he, and often remain hidden for years, we 
cannot say the time when he and his wife received the coin was too 
remote, and its possession on the night of the murder impossible. 
The prisoner was the son of a neighboring farmer, and was without 
means of his own. This possession of coin and exchanging it for 
paper money and purchase of clothing, on the next day, at *Pott8- 
vrlte, were significant circun^stances, while the evidence of his iden- 
tity as the person exchanging the coin in Pottsville might require 
the testimony of man v witnesses and many circumstances, to make 
the proof complete. We discover no error in these assignments. 

28d Assignment. The fact that a witness was examined in a cer- 
tain prosecution, is a matter independent of the record. He may 
state that &ct as inducement, without producing the record : when 
the purpose is merely to prove the identity of the person then on 
trial. The most important question which arose in the trial was 
that to which the 28tn, 29th and 80th assignments relate, to wit, the 
admissibility of the so-called confessions of the prisoner to John J. 
Kaercher. But we meet an insurmountable obstacle to its decision 
in the fact that the testimony of Kaercher. and of the witnesses 
called to show the influence used to obtain tne confessions, has not 
been made a part of the bills of exception. 

Without the whole of the testimony of these witnesses before us 
to enable us to sift it, and discover the nature and extent of the in- 
fluence used, it would be very unsafe to say the judge erred in 
admitting the confessions. We cannot say that he subsequently 
emd in submitting it to the jury on the evidence, to say whether 
any improper influence was used, and in charing them, if there 
were any, that they should disregard the confessions. This did the 
prisoner no harm, and might, if true, have availed him much. It 
18 proper, also, to add that the disclosures drawn from the prisoner 
were rather deductions of certain specific facts than confessions of 
guilt It is true that these facts were links in the chain of circum- 
stances to convict the prisoner, and therefore his admissions were to 
be strictly guarded against any improper influence used to obtain 
.them, but thepr stand lower in the degree of evidence than actual 
confessions of guilt A damaging fact may be admitted without 
any intention to confess guilt 

The 31st, 82d and 88d assignments relate to the testimony of 
Joseph Trumbo, who was permitted to testify to conversations with 
thA prisoner through the soil pipes of the prison. Whether the 
voice of the prisoner could be recognized by Trumbo through these 
pipes, and what weight would be given to testimony, were matters 
within the province of the jury. 

If tb# offer of such evidence had come from the prisoner, it ' 
\yOrigwa BiUioe^p, 196.] 
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would have been an error to reject it E oowoeno it waa not error to 
receive it on part of the commonwealth. 

Sfveaking-tubee are used in all large liotels and buBiness houses, 
and it would be going too far to say, as a matter of judicial knowl' 
edge, that the voices of those speaking through them cannot be dis- 
tinguished. The 85th, 86th and 37th assignments are defective, in 
that the evidence is not made a part of the bills of exception. 

The offers of evidence distinctly state that the dying declarations 
of Mrs. Annetta Kraemer were made when she was fully conscious 
of her ^approaching death. In the absence of evidence to prove 
the fact to DC otherwise, we must presume that the evidence of her 
consciousness of approaching dissolution, was sufficient as well aa 
satisfactory to the court 

The whole charge is assigned for error. There seems to be no 
good reason for thia We discover, nothing erroneous in the por- 
tion commented upon in the argument. The indictment consisted 
of a single count for murder, and the court told the jury that under 
it they might either acquit or find the prisoner guilty of murder in 
the first or second degree, and they should find the degree of murder 
in their verdict. 

The complaint against this part of the charge is, that the ooarfe 
did not instruct the jury that there might be a conviction of man* 
slaughter under the count for murder. The court was not asked to 
give any instruction on the subject of manslaughter, and for the 
very goK>d reason that nothing appeared in the evidence on th« 
part of the commonwealth or of the prisoner, to reduce the homi- 
cide to manslaughter. It was a question whether the prisoner waa 
the guilty one who took the lives of this aged couple ; but ther« 
was no question that the homicide was a foul and devilish murder 
committed for the purpose of robbery. It was no substantial ii^ury 
to the prisoner therefore to omit to instruct the jury that, as an al^ 
stract {>rinciple of law under a count for murder, there may be a 
oonviction of manslaughter. 

The other assignments of error need not be noticed. We disdover 
no error in the record, and the sentence and judgment of ili# 
criminal court is therefore affirmed, and the record ordered to ba 
remitted for execution. 



The Diligent Fire Engine Co. r«. Commonwealth ez rd. 

Lehman. 

A oontribatiug member of an engine company, deeltred aoi to ha^e socli a iMl 
•tatus, under the law creating tlie corporation as woald enable him to invoka toe 
action of a court to reinstate him as a member. 

Error to the Common Pleas of Philadelphia. Opinion delivered 
Jlfayll,1874^by 

Mercur, J. — A corporation being a mere creature of the law, 
possesses those powers only which are given to it by its charter, either 
expressly or impliedly, as necessary in strict Airtlierance of the ob* 
jects of Its creation. It can exercise no power or authorities, exoept 
such as lyre conferred or authorized by its charter, or those neoea- 
l"^ Original EdiUon,p. 197.] 
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sarilj incident to the power and authorities thus granted, and, in 
estimation of law, part of the same : Wolf vs. Ooadard, 9 Watts, 
550. The plaintiff in error was incorporated under the act of 
April 1, 1831 : Pamph. Laws, 316. The sixth section of the act 
declares, that the *' corporation shall not consist of more than one 

bundrea active metfibers, and also, that this corpomtion 

may bestow the privileges of honorary membership on such ^active 
members as they may tnink proper, and under such regulation? as 
the bj;-laws may prescribe.*' Thus the charter limits the number 
of active members, and gives no authority to make any person an 
honorary member, unless he has previously been an active member. 
In subordination to this organic law, section third, article first, of 
the by-laws declares, "honorary membership may be conferred 
upon such active members of five years' standing, who shall have 
paid all dues and fines, and attended a number of fires equivalent 
to one-half those occurring during their service ; and upon such 
others as shall pay twenty-five dollars for the privilege. Honorary 
members shall be entitled to all the rights ana privileges of active 
members, ..... and shall have the privilege of resuming active 
membership with their original standing on the roll, by making 
application in writing to the company." 

Not content, however, with exhausting the powers given by law 
tot the election of members, the by-laws proceed further. Section 
four declares: •* Contributing members shall be elected in the same 
manner as active members. They shall not be allowed to vote 
upon any question before the company, or have command of the 
apparatus, nor be eligible to any oflice or standing committee." 
Section second of article third declares the " dues of contributing 
members shall be two dollars per year, payable at the stated meet- 
ing in January ; and any member who shall neglect or refuse to 
pay the same on or before the stated meeting in July, his name 
shall be stricken from the roll." The design evidently was to ex- 
tend a kind of social relation only to contributing members. The 
right of suffrage was denied to them. They are declared ineli^ble 
to office. Thejr had no power or authority affecting the business 
of the corporation. The only duty imposed on them was the pay- 
ment of a small sum annually. The only penalty imposed for a 
violation of that duty, is that the delinquent's name i>e stricken 
from the roll. 

It is true the power of admitting new members being incidental 
to a corporation aggregate, it k not necessary that such power be 
expressly conferred by the statute. Yet when the statute does 
limit and restrict the power, it erects a barrier beyond which no by- 
Ijiws can pass. The power of this corporation was so restrained. 
It extended not to the admission of contributing members. No 
corporation can muke valid any by-law in conflict with its charter. 
That would be to enable the corporation to make a new constitution 
for itself, and thereby wholly aefeat the object of the law which 
gave it birth. 

If the relator had been a legal member of the corporation, he 
eonld not have been removed without notice, for the non-payment 
l^Orhjinal Edition, p* 198.] 
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of his arrearagee : Oomnionwealth va. Pennsylvania Ben^ioial Society^ 

2 S. & R. 141 ; OonwianioecUth ex rel. FUcher vs. The German Soddy^ 

3 Harris, 251. 

The facts were sufficiently averred in the answer of the plaintiff 
in error. It follows, therefore, that the relator as a contributing 
member, has *no such legal status, under the law creating this cor- 
poration, as will enable him to invoke the action of a court to re- 
instate him as a member. 

The learned judge, therefore, erred in entering judgment on the 
demurrer, in favor of the relator, and it must be reversed. 

Judgment reversed. 



(totirt of (tommon Vleos* fanti tfoitntB. 
First National Bank, Coery, vs. L. 4 M. Childs. 

Heehanies. m inert, lalmrera and others elaiming auder the act of April 9, 1873, 
ffiye notice in writing to the officer executing the prooen before tne actual aale of 
the property; in de&ult of this notice, no lien. Coustraotion of said act and its 
requirements. 

Sur exceptions to auditor's report. Opinion of the court delivered 
by 

Wetmobe, p. J. — At common law, a lien on personal property 
consiste in a mere right to retain possession until the debt or charge 
is paid. Thus liens generally arise from bailment, are founded on 
usage, and onlv have force and validity while the goods are in pos- 
session of the bailor. The ordinary cases of liens are factors, inn- 
keepers, warehouse-men, common carriers, etc. In all these cases 
in order to create a lien, there must be a delivery of the property. 
It must come into the possession of the party claiming the lien, or 
his agent 

The ordinary understanding of a lien on personal property, is the 
right to detain the property in possession till the claim or charge 
constituting the lien is satisfied. By the first section of the act of 
the 9th of April, 1872, entitled " an act for the better protection of 
the wages of mechanics, miners, laborers and others," Pamphlet 
Laws, 1872, pages 47 and 48, it is provided that the wages of labor, 
upt exceeding six months immediately preceding the sale, and not 
exceeding two hundred dollars, shall be a lien, and shall be preferred 
and first paid out of the proceeds, etc. This part of the act only 
relates to personal property, as the claim to by a lien on real estate 
must be filed in the prothonotary's office. 

. The second section of the act provides that it shall be lawful for 
such laborers and others to give notice in writing of their claim or 
claims^ and the amount thereof to the officer executing the writ, at 
any time before the actual sale of the propeity levied on, and the 
officer shall pay out of the proceeds the amount which each laborer 
is justly and legally entitled to receive. 

The stiitute creates a lien on personal propertv without any 
record, statement, or memorandum of the same filed or recorded in 
any place. No act on the part of the claimant is required to give 
I* Original Edition^ p. 199.] 



Digitized by 



Google 



Morris d aL v$. Hamnick. 187 



it force, and no posaesflion of the property on which the lien exists 
is necessary to give notice to creditors or vendees of its existence. 

* The remedy is the means employed to enforce a right. The only 
remedy provided in this act is contained in the second section, which 
says it shidl be lawful for the claimant to give notice in writing of 
his claim and the amount thereof at any time before the actual sale 
of the property levied on. In proceedings at law the claim must 
be suea within the time required, and the pleadings, trial, judg- 
ment, and execution must be according to legally established rule. 

A claim giving a complete right of action is useless unless it is 
asserted according to the prescribed modes : the rl^ht can only be 
established and enforced according to legal remedies. The first sec- 
tion of the act in giving time creates the lien, and the second section 
provides a time and way for the claimant to give notice of his 
claim. 

The provisions of the second section were not complied with, and 
no notice given as therein provided ; the claimants gave no notice 
until after the sheriff's sale. 

As a rule of exposition, statutes are to be construed in reference 
to the principles of common law: Dwarris on Statutes, p. 185. 
Liens have been looked upon with jealousy, being considered as en- 
croachments on the common law : Bouvier's Law Diet., 14th Ed., 
Title Liens, voL 2, p. 47. The parties claiming the benefit of the 
lien given by the statute should, therefore, have given notice in 
writing as therein directed. The execution creditors, the sheriff and 
lien claimants would then know what there is against the property 
to be sold, and regulate their action accordingly. To sustain the 
claims in this case, permits a sale of property with secret liens 
against it, which the execution creditor has no means of ascertain- 
ing, and after the sale he is deprived of the fruits of his execution 
by awarding them to the claimants of the fund made by the sale. 

The lien created by the statute is on the property, but the present 
claim is on the fund arising from its sale. To construe the statute 
with reference to the principles of common law so as to avoid secret 
liens at the time of the sheriff's sale, requires the claimant to give 
notice to the officer in writing, before the sale, of his claim and the 
amount thereof. 

The report of the auditor is, therefore, reformed and corrected as 
follows : The item $967.70 allowed to claims for labor is stricken 
out, and that amount of money is appropriated to fi. fa. No. 43, 
December term, 1878. With tiiis modification the report of the 
auditor is confirmed. 



*<C0itcl of Common pieos, tufttnt Counts. 

Morris et oL vs. Hanniok. 

1. The itatute of limitations neyer extinguiahefl a debt; it onlj forma a bar to the 

remedy to reeorer it bj action. 

2. Where several remedies are given, the party entitled to them may select thai 

which is best calculated to serve his ends. 
8k The act of February 24, 1806| aothorizing judgments to be entered by the proihon- 

l*Origvnal Editicn, pp. 200 onid 201.^ 
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•tery on boCm And other iMtntmcfii*, with eoafe»ioii of jvdroBDt attached, giTet 
an additional remedy for collection to which the statate <S iioiitatioue does not 

4* Wnere a debt, eren though it be ** gronnded upon anr lending or contract, without 
•pedalty," if acknowledged bv a debtor under the form of a note, with conftanon 
of judgment attached, it may be entered in Judgment and ooUeetod, notwithstand- 
ing more than six yeara have intervened between the maturity of the note and 
the entry of judgment upon it 

Rule to open judgment. Opinion delivered April 6, 1874, by 
Harding, P. J.— It is conceded here that the defendant became 
indebted to the plaintiffs, during tlie earlv part of the year 1865, in 
the sum of one hundred and twenty dollars, for whicn he gave a 
note as follows : 

^ $120. PiTTBTON, FAruary 7, 1865. 

"One month after date I promise to pay Morris 4 Walsh, or 
bearer, one hundred and twenty dollars, with interest, without de- 
iklcation or stay of execution, value received. And I do hereby 
confess judgment for the said sum, with interest, cost of suit and a 
release of all errors, waiving inquisition, and confessing condemna- 
tion on real estate. And I do further waive all exemption laws, 
and agree that the same may be levied by attachment upon wages 
for labor or otherwise. (Signed) Michael Hannick." 

The plaintiffs held this note eight years and upwards, or until 
December 15, 1873, when they made application to the prothono- 
tary to have judgment entered upon it against the maker, whidi 
was accordingly done ; and thereupon they proceeded by execution 
to collect their money. 

At this stage of the case, the defendant came in with an affidavit^ 
setting forth several matters by way of an avoidance, but alleging 
speciiQly that if the plaintiffs were permitted to proceed with thdr 
execution, he would be deprived of the right to mterpose the plea 
of the statute of limitations. Indeed, as developed subsequently, 
this constituted the sole basis of his resistance to the proceedings 
on the judgment. 

Can the plea, rum aaumprnt infra $ex amo8, avail in Pennsylvania 
against an ordinary note for a sum of money, with confession of 
judgment attached, where the holder has foiled to have judgment 
entered against the maker, until the expiration of six years siler 
the maturity of the note ? The act of 27th March, 1813, Purd. 930, 
pL 18, provides, ''•••. '''that all actions of debt grounded upon 
any lending or contract^ without specially .... shall be com^ 
menced and sued within the time and limitation hereafter expressed, 
and not after, that is to say, .... within six years next after the 
cause of such actions, .... and not after." 

That the note in question is not a ipe^aii^, will be assented to at 
once. A specially is defined to be a writing sealed and delivered, 
containing some agreement: 1 Binn. 261 ; 2 S. & R 503; a writing 
sealed and delivered, which is ^ven as a security for the payment 
of a debt, in which such debt is particularly spedfied : Bae. Ab. 
Obligation. A. And though it be not said in the body of the writ* 
ing that tne parties have set their hands and seals, yet if Uie in- 
i* Original Editianyp. 202.] 
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stroment be really sealed it is a specialty ; but if it be not sealed, 
it is not a specialty, even though the parties in the body of the 
writing make mention of a seal : 2 S. <& K, supra* 

Again, a note of this character has no analogy with certain causes 
of action, not grounded in specialty, which have hitherto been ad- 
judicatea as being outside of the applicability of the statute of 
umitations. For example, it has no analog with an action of debt 
on a foreign judgment, as in Richards vs. BrmehUy, 13 S. & R. 895 ; 
nor with a claim for a legacy, as in Thomprnm vs. McGraw, 2 W. 161 ; 
Doebler vs. IVovdv, 6 W. 225; nor with the claim of a widow for in- 
terest on a thiro of the purchase money on her husband's real es- 
tate, sold by an administrator, as in JHUenbaugh^s Estate, 4 W. 177 ; 
nor with a claim ior a distributive share of personal estate under 
the intestate laws, as in Patterson vs. Nichd, 6 W. S79; nor with an 
award at common law, as in Bank vs. Hill^ 2 W. & 8. 56 ; nor with 
a recognizance in the Orphans' Court, as in DeHaven vs. BartholomeWy 
7 P. F. S. 126. Being then neither a specialty, nor within the cate- 
gory of causes of action to which the statute of limitations does 
not apply, the inquiry is put with apparent pertinence, whv should 
not the judgment be opened, and the defen<£mt thereby allowed to 
avail himself of a plea which has bad statutory recognition in this 
county for a century and a half and upwards ? 

In Braum vs. SuUer^ 1 D. 239, Judge Bnippen said, that the court 
would never open a regular judgment to let in a plea of the statute 
ef limitations. But in Eckel vs. Snevdy, 8 a & R. 272, Chief-Justice 
Gibson modified this doctrine somewhat^ though the point then 
under consideration had re£uence to the form of action, and not to 
opening a judgment regularly entered. He said in that case, that 
the plea of the statute of limitations being no longer an uneon* 
Boicmable one, as was considered in 8du)ek vs. McQicsmey, 4 Y. 507. 
and in the Bmk vs. Isrsid^ 6 8. <fc R. 294, the rule of practice woula 
lK)i be reoogniied to the extent it had been in Bro/wn vs. Sutter. 

In disposing, however, of the question raised by the nroceeding 
before us, it is not vitally material to what extent the rule of prao- 
taoe referred to *vaB,y be recognised either in respect to £r>rms of ac- 
tion or causes of action ; it is enough that there is something else to 
be considered here besides the statute of limitations. The act of 
February 24, 1806, Purdon, 825, pi. S2, provides, that 'Mt shall be 
the duty of the prothonotary oi anv court of record within this 
commonwealth, on the application of any person being the ori^nal 
bolder, or assignee of sucn bolder, of a note • ... in which judi^ 
ment is confesAMl, .... to enter judgment against the persons who 
executed the same^ for the amount which, from the £ace of the in** 
strument, mapr appear to be due," etc. Whenever, there^Dre, a debt, 
even though it be ^'grounded upon any lending or contract, without 
si>ecialty,''^is acknowledged by a debtor under the form of a note, 
with confession of judgment attached, it comes within the provis- 
ions of this act of assembly, and may be entered in judgment and 
collected, notwithstanding more than six years have intervened be- 
tween the maturity of the note and the entry of judgment upon it 
The act simply gives to the creditor or holder of the note an ad« 
{^Original EdUioa, p. 208.] 
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ditional remedy for its coUeotion. No principle of law is more 
firmly established than that, when several remedies are given, the 
party entitled to them mav select that which is best calculated to 
serve his ends. It is not aenied that the judgment here represents 
a subsisting indebtedness. Now, the statute of limitations never 
extinguishes a debt; it only forms a bar to the remedy of the 
holder to recover it by action : Higgina vs. Soatt, 22 Eng. Com. L. R. 
176; Leaaure vs. Mahmey Township, 8 W. 561 ; JfcCbiufiew Estate, 11 
P. F. 8. 11. But it is not that remedy which these plaintiffs are 
pursuing ; on the contrary, they have selected the remedy attaching 
to the confession of judgment, and to this the statute of limitations 
does not applv. They have indulged the defendant eight years and 
more ; be seeks now to avoid payment altogether, b^use he was 
not jpushed to the wall inside of six years. 
The rule is discharged. 

Cottrt of (Eommon pteoe, ^liUabtl^ifia. 
Vanabsdalbn vs. Whitaxeb. 

Equity will not restrain a proceeding by landlord against tenant ibr poMeasion npoo 
grounds, suoh as change of title, whieh may be asserted by the tenant in the pro- 
ceeding Itself. 

In equity. Motion to dissolve special injunction. Opinion 
delivered June 10, 1874, by 

Peirce, J.— This bill is filed to restrain the defendant, Robert 
Whitaker, from proceeding at law as landlord under the act of 
1830, to recover possession of the premises No. 250 South Sixth 
street 

The plaintiffs all^e that thejr are not tenants of Whitaker, but 
that they are vendees in possession of the premises under a contract 
of purchase *of them from him. If so, they can defend at law in 
the proceeding to recover possession, by showing that the relation 
of landlord and tenant does not subsist between the parties ; or that 
if it did, it has been determined by the contract of purchase, and 
possession under it, which they now set up as the ground of this 
DilL 

The remedy sought by the plaintiff in the landlord and tenant 
proceeding is purely le^, and the defence is purely legal. There 
IS no reason, therefore, why a court of equity should interfere. 

It is unnecessary, and therefore improper, to express any opinion 
in this proceeding as to the legal effect of the papers on which the 
parties respectively rely, or on any of the questions which may 
arise in the proceeding before the alderman. The special iiyono* 
tion is dissolved. 

IDtotrict <tomt of piiilabelyliia. 

Leech vs. Leech, Defendant, and the Philadelphia Board of 
Brokers, Garnishee. 

The prooeedi of the sale of a seat in the Board of Brokers of a monber who fiuled to 
settle with his creditors, when sold under the articles of asiodation of the Board, 
ve first applied to his creditors in the Board. 

i*Ongiml Edition, p. 201] 
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Opinion delivered June 27, 1874, by 

Lynd, J. — ^We are spared the necessity of deciding whether the 
seat of a member of The Philadelphia Board of Brokers is a mere 
person^ privilege or personal property ; whether, when such seat 
Das been sold, in consequenoe ot the insolvency of such member, he 
(or bis creditors) can, in any event, claim any part of the proceeds 
of such sale. 

Under the articles of association of said Board, ''the seat of a 
member who fiiils to settle with his creditors within a year from the 
time of his suspension, shall be sold by the secretary, and the 
proceeds shall be paid pro rata to his creditors in the Board." The 
seat in question was regidarly sold in pursuance of this provision, 
and the proceeds are insufficient to discharge the claims of defend- 
ants' creditors in the Board. 

Surely the effect of the provisions just quoted, was to place the 
seat (without regard to its technical designation or classification) in 
the hands of the secretary, in pledge to pay the claims his fellow 
members might have upon him in the event of his suspension and 
of his failure to settle with his creditors within one year from the 
date thereof. Upon this condition he became possessed of his seat. 
Can be now repudiate the condition? Have his outside creditors 
nnv higher rights? 

When he, or they, shall have paid off the claims of his fellow 
brokers upon this fund, there will be room for the discussion of the 
question presented on behalf of the plaintiff, at the argument of this 
case stated. Judgment for the garnishees. 



"^IDiotritt eoutt of piiibAeltiliiii. 

The Fourth National Bank vs. Frazieb. 

1« The iD«k«r of a promisflonr note i» by the fbnn and effect of his oontraot a prind- 
pal, and cannot reduce his reapontibility to the holder to that of a surety by 

BrtK>f that he made the note for the accommodation of another party and that 
lat was well known to the holder at the time he reoeiyed it. 
1. Therefore the maker of a promissory note is not discharged from responsibility to 
the holder who discounted it for another person, by proof that the holder knew 
that the maker was an accommodation maker and neglected to issue an execution 
upon a jndgment which he held as a security for the note, when notified to do so 
by Ihe maker. 

Rule for a new trial. Opinion delivered My 17, 1874, by 
Thayer, J.— The facts as they appeared upon the trial were that 
the defendant made his promissory note for $2,500 payable to the 
order of James S. Chambers, who endorsed it. The note was made 
for the accommodation of Alexander Cnmmings, who procured its 
discount by the plaintiffs, the bank placing the proceeds to his 
credit At the time of obtaining the discount Cummings confessed 
a judgment to the plaintiffs for a larger amount as a security for 
the note and for renewals of it. When the note in suit (which was 
a renewal of the original note) fell due, the defendant, who was the 
maker of the note, notified the plaintiffs to proceed against Cum- 
mings upon the judgment which they held against him, and it was 
admittal on the trial that by an execution against Cummings at 
l^Oristinai Edition, p. 205.] 
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that time the money might have been made. The plaintiffs 
neglected to do so, and Cummings' property was swept away by the 
executions issued by other creditors. The question is whether the 
defendant is discharged from responsibility to the plaintiffs by 
reason of these fiEtcts. He insists that, although he was maker cm 
the note, yet as he was an accommodation maker and as that was well 
known to the plaintiffs when they discounted &e paper for Cum* 
mings, his real relation to the plaintiffs was that or surety only, 
and that having neglected upon due and sufficient notice from the 
surety to procera against the prindp^ tiie plainti£b have lost their 
remedy against him. 

It WAS settled many years ago, in The Bank of Montgomery Oounty 
vs. Walkery 12 S. & R. 382, and 9 Id. 229, that the maker of a 

Kromissory note cannot reduce his liability to that of a mere surety 
y proof that he made the note for the accommodation of another 
party, and that that was well known to the plaintiffs who had dis- 
counted it for the party accommodated with a full knowledge of the 
fjEU^ts. ^' We must assume," said Tilghman, C.-J., '^ this broad prin** 
ciple that the man who draws a promissory note for the purpose of 
negotiation must stand to it He has ^placed himself in the situa- 
tion of principal, and shall not afterwards escape by alleging that 
he was out a surety. Although the plaintiffs knew that the defend- 
ant received no value from Walker and Georp^, the payees, ^et 
they knew ako that it was his choice to serve his friend by placing 
himself in the front of a negotiable instrument, wad they bad a 
right to suppose he was willing to abide the consequences. We 
think it safest for the mercantile world in general as well as for the 
parties immediately interested in accommodation paper to lay down 
the law on these principles, which are warranted by the best 
authority." It was accordmgly held in that case that the defendant, 
who had made the note for the accommodation of another person, 
was not discharged b^ the fact that the holder with a knowledge of 
that fact had given time to that person. 

Judge Duncan, in deciding the same point in the same case two 
years before, had already expressed himself to tiie same effect. 
" The man," said he, " who, to serve his friend, lends his name as 
his debtor, in order that he may obtain money on that evidence of 
debt, cannot complain of it as a grievance that, when this purpose 
is answered, the law will consider him just in the charactir he has 
assumed. If drawer, to be treated as drawer, if endorser, as en- 
dorser. As he chose to be introduced into* the world by tiie name 
and in the character of drawer, he must be content to pass through 
in all its stages under that name, and he cannot at his pleasure cast 
it off and deny it to any who has given credit to the paper on his 
assumed name and character. It shall be taken pro verUate that he 
was the drawer, for de verUate that was the very thing he was in- 
tended to be : " 9 S. & R. 240. 

The Bank of MoKUgomery County vs. Walker has been so often 

recognized and approved by the Supreme Court that the doctrine of 

that case must now be regarded as the settled law of this State. I 

will refer to two only of the later cases which fully confirm and 

[*Or;^naZ Edition, p. 206.] 
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oorrolxmkte it: WkUe vs. Hopkins, 8 W. <& S. 99, and Lewis vs. 
Hanchmanj 2 Barr, 416. In the former ease the doctrine was carried 
to the extent of deciding that an accommodation acceptor was not 
discharged by a formal release of the drawer by the holder, who 
had full knowledge when he received the bill that it had been ac- 
cepted only for the accommodation of the drawer and that the ac- 
ceptor had received no consideration whatever. If an accommoda- 
tion maker of a note or acceptor of a bill is not discharged by a 
formal release of the person accommodated and whom h^ brings 
forward to stand in his place as a principal while he himself 
assumes the more modest one of a surety, a fortiori is he n^t 
discharged by a mere n^lect to pursue him, which is the present 
case? 

But Lewis vs. Hanehman resembles the present case still more 
strongly. It was there held that the maker of certain accommoda- 
tion notes was not entitled to the privilege of a surety, although the 
debt was *lost by the neglect of the holder to recora a mortgage 
which he had received as a security for the notes from the person 
for whose accommodation the notes were made. 

These decisions rest upon the principle that one who by the form 
of his contract has consented to assume the responsibility of a 
principal, shall not be permitted to show, in the teeth of his con- 
tract, ihai he ought only to be redded as a surety. Having ex- 
pressly agreed to stand as a principal, he shall not be permitted to 
say that the concomitant circumstances reduce his responsibility to 
that of a mere surety. 

Rule discharged and judgment for the plaintiff on the point 
reserved. 

Court of (totnmon pieoo, tn^ttnt CotmtB. 
Baer vs, Garrett. 

1. An appeal from the jadnnent of a jnstiee of the peaoe may be dismissed ereo aAer 

an arbitration, where It appears that the amount in controrersy exceeded tbs 
Jnrisdiotion of the JnsUoe. 

2. A Justice has Jurisdiction where the plaintifTs claim, however large, is reduced to 

or below one hundred dollars l^ direct pajmenU, or bjr dealings, amounting to 
and admitted as payments. 

Opinion by 

CofTYVQifkUy P.J. — ^The true rule affecting this case is thus briefly 
stated by Mr. Justice Woodward in Collins vs. CbHtm, 1 Wright, 387 : 
"The result of the authorities seems to be that where the plaintiff's 
daim, however large, has been reduced to or below one hundred 
dollars by direct payments, or by dealings, that amount to or are 
admitted tobe actual payments, the justice has jurisdiction." 

Under this rule, where the book account of the plaintiff on the 
debit side exceeds one hundred dollars, and credits are actually 
given on the otiier side by payments in mutually appropriated ac- 
counts and claim, as a balance, to one hundred dollars, the justice 
has jurisdiction ; but where tne debit side exceeds one hundred 
dollars, the plaintiff cannot give jurisdiction by credits, which the 
defendant, but tet such admission, could only daim as an ofBset 
IS i^Original Edition, p. 207.] 
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See Stark vs. Ulrich^ 1 W. & 8. 57. The same principle is clearly 
stated in Evans vs. HaU^ 9 Wright, 235, where Mr. Justice Thomp- 
son says '^ voluntary credits '' cannot be given to bring the claims 
within the jurisdiction of a justice. 

Looking, then, to the transcript of the justice in this case, it is 
clear that the plaintiff's account was beyond his jurisdiction ; but 
he allies that this is erroneously stated by the justice and is cor- 
rected by his testimony. While we are not prepared to say that 
such testimony will ordinarily be received, if we look at it now, will 
it help him in the present case? The plaintiff, savs the justice, 
claimed only about fort^ dollars as really due to him, evidently 
looking to the offsets which he supposed the ^defendant would in- 
troduce and not to the definite payments or mutually appropriated 
claims. But how did the justice ascertain the accounts clue between 
tlie parties ? He says : ^ Mr. Baer presented a book account of about 
one hundred and forty dollars, which I looked over and cut out 
what I thousht ought not to be allowed, and added up what I 
thought should be allowed, and then Mr. Garrett presented a book 
account of over one hundred dollars, with which I did the same 
thing ; then I deducted the lowest from the highest and rendered 
judgment for the balance." This was mostxjlearly a distinct adiudi- 
cation of two'different accounts, each exceeding one hundred dollars, 
and over neither of which accounts had the justice jurisdiction. 

I^ooking either to the transcript or the evidence of the justice, it 
was a case beyond his jurisdiction, and the appeol and arbitration 
can make no difference, as virtually decided in OolUni vs. OMin^^ 
supra. 

The rule reversing and dismissing the whole proceedings in the 
case for want of jurisdiction is made absolute. 



mimti of CoQtnioii ^ItM. Ctqenie Cotrntfi* 

Estate op C. W. Morgan. 

It is the daty of any person detirin:; nn inne to rednoe his reqnett to writing, and to 
present the same under oath to the anditor. 

Exceptions to report of auditor. Opinion delivered by 
CoNYNGHAM, P. J.— The difficulty in granting the relief now 
asked for arises from the fact that the matter was submitted to tiie 
disposition of the auditor and no issue demanded. The ]mper filed 
by Mr. Bedford was not under oath or affirmation, as it is impera- 
tively required in all such applications b^ 5th sec, rule 24, of the 
court. Being, then, entirely irregular, it wag the duty of the 
auditor to have paid no attention to it, and his return of it to 
the court, as it has been objected to by the adverse party, gives it no 
validity. If the issue haa even regulariy been demanded, by one 
counsel, representing with others, as the auditor states, before him 
equitable holders of the claimed judgments, we should have 
endeavored to interfere, if that counsel, disregarding the wishes of 
his coclaimante, had sought to dismiss the issue. 
HerQ, however, we must consider the whole matter submitted 
i* Original Edition, p. 208J 
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to auditor, and unless there be something on the face of the report 
to show that his decision is wrong, the court must adopt his 
view of the factB. As he reports the evidence, the report would 
seem to be correct, and it must therefore be confirmed. The 
parties appeared beifore the auditor, and tried the questions in 
dispute there, and we can discover no reason to reverse his judg- 
ment 

It is difficult also to see how an assignee, undw a general assign- 
ment for the benefit of creditors, '^ not recorded," as the auditor says, 
cim object to these proceedings. 



*€mn of Common |Ueao, 0(i)tislkiU Comtto. 

C. R DoMouGH vs. John Booeb, John Moody and Phiup 

Steinbach. 

1, In amit aniiMt tiiree drawers of a Joint proninory note, whero thero has been 

service of the writ upon two only, a oopy of the note and a mere statement filed 

are snfBcient to entitle the plaintiff to Judgment against those serred— under the 

5th saotion of the act of March 21, 180tf. 
8. The notice required to be siyen by surety to a prineipal in order to discharge him 

from nndonbted legal lisnility should l>e clear and ezplieit to proceed and coUect 

the debt. 
8b The notice sfaonld be idven aAer the maturity of the note, and reasonable time to 

proceed should be allowed, and the affidavit should state with certainty all the 

material finite required. 

Rule for judgment for want of sufficient affidavit of defence. 
Opinion delivered Mareh 80, 1874, by 

Walker, J. — Philip Steinbach, one of the defendants in the above 
case, in his affidavit, assigns two reasons why judgment should not 
be entered against him : 

1st. On account of the insufficiency of the pleadings. 

2d. That being a surety on the not6 he is discharged from 
liability. 

As to the insufficiency of the statement, it is urged, that the action 
and pleadings are joint against all three defendants, while the re- 
turn shows that service of the writ was made only upon Moody 
and Bteinbach, and therefore the plaintifi' cannot take judgment 
against the two served, unless toere be an averment in the 
narr. that the process was issued against the other who was not 
found. (See 'Kroubat & Haly, vol. 2, page 618, formula under 
note 6.) Latshaw vs. Steirmum, 11 S. & K. 857 ; Boaz vs. Heifer, 6 
S. & R. 18. Under the 6th section of the act of March 21, 1806 
(Purdon's Dig. 1166, pi. 10), a copy of the note and a mere state- 
ment has been held sufficient to take judgment Morgan et aLvs. 
Bank, 3 Pa. Rep. 391 ; Oark vs. Dotter, 4 P. P. S. 216. 

Since the passage of the act of April 6, 1880 (Purdon's Dig. 1120, 
pL 4, P. L. 277), in suits brought against joint and several promis- 
sors or endorsers of promissory notes in which the writ nas not 
been served on all the defendants, and judgment obtained against 
those served, such judgment shall not be a bar to recovery in 
anottier suit against those not served. See also act of April 11, i848 
(P. L. 536), Swamey vs. Packer, 14 Wt 441 ; Bowman vs. KMer, 9 
l^Origmal EdUitmj p. 209.] 
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Casey, 106; MiBer vs. Seed, 3 Casey, 244 ; (hngehenour vs. Suhre^ 21 
P. P. S. 466; Moore vs. Hepburn. 5 Barr, 399 ; Weikel vs. Long, 5 P. 
P.S-238. 

A plaintiff may, therefore, proceed under the ancient form by 
declaration, or under the new form by statement, as he pleases. 
Boat vs. Heieter^ 6 S. A R. 20, Per Duncan, J. 

'^'We therefore think the statement filed is sufficient If it were 
not it could be amended on motion. 

The second point is that the surety is discharged through the 
negligence of the plaintiff to commence suit against the principaL 

The law is well settled that when the surety desires to be released 
from liability it is his duty to notify the creditor in an explicit 
manner to proceed and collect the debt, and upon failure or n^lect 
of the creoitor, a court of equity will grant relief: Cope vs. Smithy 

8 8. A R. 110; Peter KeUar'e Est., 1 Leg. Chronicle, 189; Erie Bk. vs. 
Oibeon, 1 Watts, 143: Johnem vs. TAomjwan, 4 Watts, 446; Untied 
States vs. Simpson, 3 Pa. Rep. 437 ; Pain vs. Packard, 13 Johns. 174 ; 
King vs. Baldwin, 17 Johns. 384 ; American Leading Cases, vol. 2, 
862 to 480 and notes ; Oommonweatth vs. Wolvert, 6 Binney, 292 ; 
Wetzel vs. Spousder, 6 Harris, 460 ; United States vs. Samuel, 4 Wash. 
620; Strickter vs. Burkholder, 11 Wr. 476: Richard vs. OommoniDeaUh, 
4 Wr. 146; Shemer vs. Jones, 11 Wr. 268; Pittsburg vs. Shaker, 

9 P. F. S. 350; Wallesklan vs. Searles, 9 Wr. 46; Hoffman vs. 
Beehtel, 2 P. P. 8. 190; Sessan vs. BarroU, 6 Barb. 199 ; Gardner vs. 
Ferree, 16 8. A R. 28 : Conrad vs. Foy, 18 P. P. 8. 381. 

The affidavit sets lorth that the note in question fell due April 2, 
1873, and that suit was not instituted until May 31, 1873, and after 
John Boffer, the principal, left the countv. 

It further avers that *' at or about " the time of the maturity of 
the note 8teinbaoh told plaintiff that Boger, the principal, had in 
his possession ^' property and money'' sufficient to pajrthe note, 
and that unless plamtiff would instantly proceed against Boger, 
that he would consider himself discharged. It further avers uiat 
Steinbach was a surety of Boger, and that was known to the 
plaintiff. 

1st Under these circumstances did the delay of plaintiff 
to proceed against the surety after notice discharge him from 
liability ? 

2d. Is this notice sufficient? 

As a general rule we think that a creditor, after receiving proper 
and explicit notice from the surety to sue the principal, should do 
so at the next court if there is a reasonable time intervening, and 
nothing to prevent, and should act promptly in obtaining judg- 
ment. He would not be required to arbitrate the case unless re- 
quested by the surety, or the circumstances of the case clearly re- 
quired it: Wetzel vs. Spouseler, 6 Harris, 460. 

After the note fell due, the next term of court was in June, 1873, 
and the last day for issuing writs to that term was on Hay 23, 
1873. With promptness the plaintiff could obtain iudgment 
in Jane, if there was a service and no appearance, and this would 

l^^Original Edition, p. 210.] 
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be proper despatch in the abeence of any extraordinary circum- 
stances. 

In the present case the plaintiff did not issue his writ until the 
3l8t of Mav. 

*To discharge the surety he should show that a service could have 
been made upon Boyer, l>etween the 23d and Slst of May, and that 
he was injured hy this delay. The affidavit is silent upon this 
noint, except that it avers that during a portion of the Jime between 
2d of April and 31st of May, 1873, Boger was within the jurisdiction 
of the court What portion of the time ? Was it a day or so in the 
beginning of April? If this was the case the greatest despatch of 
the plaintiff might not reach him with a service. Again it is not 
averred that B<^er was in the county when and after notice was 
given. If he was not in the county siter notice how is the defend- 
ant prejudiced? 

And even if he had a service, the affidavit does not state that 
Boger had any real estate in the county, that would be bound by 
a judgment The affidavit should state all material facts clearly 
and with precision, not in a vague and doubtful manner. The 
courts inchne to scrutinize an affidavit and justly so before they 
discharge a surety from his legal obligation. 

In Ocmrad vs. Foy, 18 P. B\ S. 386, Judge Agnew says: "Why 
should a surety, bound in a solemn bond or note in writing to pay 
a debt, which his credit enabled his principal to create, be dis- 
charged therefrom except upon the clearest equity ? and why should 
the written obligation be blown away by the uncertain breath of 
witnesses ? A notice from a surety to the creditor to proceed against 
the principal or otherwise the surety will be discharged, ought in 

i'ustice to be in writing, and in the most explicit terms. But prior 
ecisions have not required this, and we cannot l^slate such a 
rule into existence. 

" We have a right to hold, and justice requires us to say, that noth- 
ing less than clear and positive proof of the notice given by persons 
duly authorized to give it, and a notice dear and explicit in its 
terms, given at a time when the creditor has it in his power to pro- 
ceed to collect the debt, should dischai^e the suretv from an un- 
doubted legal obligation to pay the debt See WoUeMan vs. SearU8j 
9 Wr. 45. 

Again this affidavit further states, that the notice was given " at 
or about " the time of the maturity of the note. 

If the notice was given before the note matured, it would be in 
operation : HeUen vs. Orawfordj 8 Wr. 105. 

The notice must be given after the note matures, and the affi- 
davit should explicitly aver that fact The words " at or about 
the time " may mean before its maturity, or the]^ may mean after 
the maturity. They are uncertain, and tnerefore insumcient where 
the time is materiaL 

We do not presume that the defendant can prove before a jury 

any more than he set out in his affidavit (and therefore if he did 

not the court would be bound to instruct the jury that unless the 

defendant showed that notice was given after maturity of the notice 

{^^Original EdUUm^ p. 211.] 
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it would not avail him) : Blaek vs. HaUUad, 3 Wr. 71. The rule for 
judgment is therefore made absolute. 



*€ntt of €emmm ^ka», Ctqtrne Comitg. 
Hackley w. Walsh and Wife. 

1, There if no ezoeption to the nile, that in actions real a defenee which ariaei during 

the pendency of the suit may be pleaded in bar of the plaintiff's rithti. 

2. Upon a trial in the Common Pleas in a proceeding which originated before two lot* 

tices of the peace hj a landlord to obtain poiwession of demised premises, tt is 
competent for the defendant to set up as a aefenoe that the title or the landlord 
had been divested during the term, and that he had the right from thte owne^, 
whoae title had aoeroed pending the suit, to remain in possession. 

Opinion delivered by 

Oonyngham, p. J.— The plaintiff purchased the land in question at 
sheriff's sale, as the property of Purdan Walsh, commenced his pro- 
ceeding to obtain possession, which was removed into this court on 
the claim of his wife, finally recovered here, and is now entitled t6 
ask the enforcement of his writ of possession, unless the rights of 
others have become involved. 

It seems, however, that in 1862 a conditional recovery of the same 
land was had upon an ejectment in favor of W. Swetland, claiming 
to hold the legal title as security for the payment of the purchase- 
money due on contract. This suit was recognized by Mr. Hackley, 
claiming to be interested as a purchaser, by his paying the first 
instalment under the award, though he neglected the latter pay- 
ments, and thereupon the court ordered an hob, fae. jH)88e88umem, 
to which the sheriff returned that he had given possession to Swet- 
land, the then plaintiff. Subsequent to this time S. F. Brown be- 
came the j)urchaser of the property from Mr. Swetland, and claims 
now to be in his possessioh under him, by himself and tenants. 

If he now is in possession under these l^^l proceedings, neitbet 
he nor his tenants can at this time be removed under the hoA. foe. 
pass, against Walsh. The possession must be considered legally 
chang^ by proceedings in court, the vendor in the contract having 
regained his possession, and if Mr. Hackley can now have any 
claim to the land, he tnust brin^ his ejectment, and try his title 
with the purchaser from Mr. Sweuand. 

This will be the case, even though Walsh may still bd in th^ 
a^tuiEd possession, if, undei* the force of the execution in &yor of 
Swetland, he attached to him and became his tenant. If he nev^r 
did so, but is in possession under his original claim, he may now 
be dispossessed. We refer to the general principles upon which 
we maice our present order to 2 T. A H. Prac, 289-90-1 ; Brawn- 
Jkld vs. Bradee, 9 W. 149 ; NeweU vs. Oibbs, 1 W. & S. 496. 

The rule then is thade absolute so fai' as to restrain the executioil 
of the writ against S. P. Brown and any of his tenants, even though 
Walsh may be one of them. It being claimed that he is, itt fact, 
the tenant of Brown under the possession, through the recovery by 
^wetland. By the proceeding in that ejectment, recognited by 
tiackley, the possession of Walsh, over whi6h he hid any rights 
l*Ori^nal EdUian, p, 212.] 
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wotild, as to him, have been terminated^ so that legally he might 
become the tenant of Swetland and Brown. 
The rule is made absolute bo for as above ordered. 



*0iqirtQ» <Cotirl of |leniifoltKiiiia. 
PnsEY, Executor, vs. Dusenberrt. 

The 21ft and 22d leetioiif of limited partnership act of Mareh 21, 1886, applj to ex- 
isting pertnersbipa only. 

Error to the Court of Common Pleas of Bradford County. Opin- 
ion of the court delivered July 2, 1874, by 

Agnew, C. J. — ^This was a proceeding before a referee under an 
act of April 6, 1869, P. L., p. 725, application to Bradford county, 
alone. 

A limited partnership existed between John G. Ganney and Wm. 
B. Wightman as general partners, and Joshua Simmons and Jesse Lane 
lis special partners. The referee finds that this partnership expired 
by its own limitation on the Ist of May, 1856. After this Ganney, 
Wightman and Lane continued the business, Simmons having with- 
drawn after termination of the partnership on the 1st of May. In 
January, 1857, Simmons being unable to obtain a settlement of the 
uffiurs of the late firm, filed his bill in equity, setting out the part- 
nership and its dissolution and charging fraudulent appropriation 
of the assets of tiie firm. A receiver was appointed and an injunc- 
tion issued to restrain the defendants from collecting and receiving 
the assets. Subsequently, and after a rule on the defendants to 
plead, answer or demur, the parties came to a settlement whereby 
Simmons obtained from his partners a bond and mortgage for 
$2,450, given by Owen Clarke to Jesse Lane, and by Lane assigned 
to Simmons ; and a note made to Ghinney ^ Wightman to the order 
of Darnell Braddock, endorsed by him, and partly paid by him to 
Simmons. On this state of the facts, the referee found that Sim- 
mons had, by the receipt of these claims, made himself liable as a 
geeeral partner under the 21st and 22d sections of the limited part- 
nership act of 2lBt of March, 1838 : 2 Brightly, 938, pi. 23 and 24. The 
2l8t section makes void every sale, assignment and transfer of any 
of the property or effects of the general or special partner, made by 
him wnen insolvent or in contemplation of insolvency, with inter- 
est to prefer a creditor of his own, or of the partnership, over the 
partnership creditors. The 22d section declares that every special 
partner who shall violate any of the provisions of the pre<^ing 
section, or concur in, or ansent to, any such violation shall become 
liable as a general partner. 

We think the conclusion of the referee was erroneous. These 
sections evidently relate to the affairs of an existing partnership. 
They are intended to prevent the partners from disposing of their 
property to the prejudice of the partnership creditors. They do not 
apply the case of a partnership already dissolved, where legal pro- 
ceedmgs have been ^instituted by the special partner to enforce set- 
tlement of the partnership affairs. A bonafia^ compromise of such 
{^Original Edition, pp. 213 and 214.] 
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a proceeding and the receipt by the special partner of what he b^ 
lieves to he justly due to him, ought not to have the effect of turn- 
ing him buck by relation into a partnership expired by its own 
limitation, and nrom which he had, in fact, withdrawn. The law 
certainly never intended this result It would be a penalty for the 
prosecution of what he supposed to be his just rights, inequitable 
and destructive of the formation of limited partnerships. His re- 
ceipt of assets that should go to the pavment of partnership creditors 
might be void, so far as to enable these creditors to follow these 
assets, though this we do not decide, but certainly ought not to 
operate to make him liable generally to all the creditors* K 
during the entire existence of the partnership, he has obeyed the 
law and not made himself amenable as a general partner, it would 
be a harsh interpretation of the law, that he is thrown backward 
into a relation long since terminated, and converted into a general 
partner by the mere pursuit of his rights. 
Judgment reversed and a procedendo awarded. 

Bttpreme Cottrt cf |lmn0sloattia. 
Udderzook vs. The Commonwealth. 

A photosprsph proved to have been taken from life, and to resemble the perscm plio- 
toffmpnea, may be used upon a trial for murder to identUy him, though like all 
other evidences of identity, it is open to disproof or doubt, and must be determined 
by the jury. 

Error to the Court of Oyer and Terminer of Chester County. 
Opinion delivered Judy 2, 1^4, by 

Aqnew, C. J. — ^This is, indeed, a strange case ; a combination by 
two to cheat insurance companies, and a murder of one by the 
other to reap the fruit of the fraud. Winfield Scott Goss, an in- 
habitant of Baltimore, had insured his life to the amount of $25,000. 

He was last seen at his shop on the York road, a short distance 
from Baltimore, on the evening of the 2d of February, 1872, in 
company with William E. Udderzook, his brother-in-law, the 

Erisoner, and a young man living near. They^ left him to go to the 
ouse of the young man's father. In a short time the shop was dis- 
covered to be on fire. After it was burned down a body was drawn 
out of the fire, supposed to be that of Goss. Claims were made 
upon the insurance companies, the prisoner being active in prosecut- 
ing them. On the 30th of June, 1873, the prisoner and a stranger, 
a man identified as Alexander C. Wilson, appeared at Jennersvme, 
in Chester county, in this State, and remained over night and the 
next day. In the evening, July 1, the prisoner and this stranger 
left Jennersville together in a *buggy. Next day, on being met, 
and asked what had become of his companion, the prisoner said he 
had left him at Parkeeburg. On the llth of July, the body of a 
man identified on the trial as W. S. Goss or A. C. Wilson, waa 
found in Baer's woods, about ten miles from Jennersville, the head 
and trunk buried in a shallow hole, in one place, and the arms and 
legs in another. The stranger who was with the prisoner at Jen- 
V'Original Editim,p. 215.] 
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neraville, identified as A. C. Wilson, was traced from place to 
place, living in retirement, from June 22, 1872, until within a day 
or two of the time when he appeared with the prisoner at Jenners* 
ville. DuriuR this interval tnis prisoner and Wilson were seen to- 
gether sevenu times under circumstances indicating sreat intimacv 
and privacy. Wilson has not been seen or heard of since July 1, 
1873, when he left Jennerpville in compan}^ with the prisoner. The 
great question in the case was the identity of A. C. Wilson as 
W. S. Goss. This was established by a variety of circumstances 
and many witnesses, leaving no doubt that Goss and Wilson were 
the same person, and that the body found in Baer's woqds was that 
of Goss. All the bills of exceptions except one, relate to this ques- 
tion of identity, the most material being those relating to the use 
of a photograph of Goss. This photograph, taken in Baltimore on 
the same place with a sentleman namea Langley, was clearly proved 
by him, and also by Uie artist who took it Many objections were 
made to the use of this photograph, the chief being to the admis- 
sion of it to identify Wilson as Goss ; the prisoner's counsel regard- 
ing this use of it as certainly incompetent That a portrait or a 
mmiature painted from life, and proved to resemble the person, may 
be sure to identifjr him, cannot be doubted, though like all other 
evidences of identity it is open to disproof or doubt, and must bo 
determined by the jury. There seems to be no reason why a pho- 
tograph, proved to be taken from life and to resemble the person 
photographed, should not fill the same measure of evidence. It is 
true, tne photographs we see are not the original likenesses, their 
lines are not tracea by the hand of the artist, nor can the artist be 
called to testify that he fietithfully limned the portrait They are 
but paper copies taken from the original plate called the negative, 
made sensitive by chemicals and printed by the sunlight through 
the camera. It is a result of art guided by certain principles of 
science. In the case before us such a photograph of the man Goss 
was presented to a witness who had never seen him, so far as he 
knew, but who had seen a man known to him as Wilson. The pur- 
pose was to show that Goss and Wilson were one and the same per- 
son. It is evident that the competency of the evidence in such a 
case depends on the reliability or the photograph as a work of art, 
and this, in the case before us, in whicn no proof was made by ex- 
perts of this reliability, must depend upon the judicial cognizance 
we may take of photography as an established means of procuring 
a correct likeness. The daguerrian process was first given to the 
world in 1836. It was soon followed by *photopraphy, of which 
we have had nearly a generation's experience. It has become a 
customary and a common mode of taking and preserving views as 
well as the likenesses of a person, and has obtained universal assent 
to the correctness of its delineations. We know that its principles 
are derived from science; that the images on th# plate made bythe 
rays of light through the camera are dependent on the same general 
laws which produce the images of outward forms upon the retina, 
through, the lenses of the eye. The process has oecome one in 
general use, so common we capnot refuse to take judicial cognizance 
l^Oriffikal Edition, p. 216.] 
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of it as a proper means of prodncing correct likenesses. But 
happily the proof of identity in this cose does not depend on the 
photograph alone. 

Letters from Wilson, identified as the handwriting of Gross ; a 
peculiar rin^, 1»elonffing to Gk)es, worn upon the finger of Wilson ; 
the recognition by Wilson of A. C. Gross as his brouier; packages 
addressed to A. C. Gross, and envelopes bearing the marks of fiie 
firm with which W. S. Gross had been employed, coming and going 
to and from Baltimore ; and many other circumstances following up 
the man Wilson, leave no doubt of his identity as Gross, indepen- 
dently of the photograph. The objection to the proof of Gobs' 
habits of intoxication is equally untenable. True, the habit is 
common to many, and alone would have little weight, but habits 
are a means of identification, though with strengtii in proportion 
to their peculiarity. The weight of the habit was a matter for the 
jury. It is unnecessary to follow the bills of exceptions in detuiL 
They all relate to fsicts and circumstances bearing on the question 
of identity. If the bills of exception are many they only denote 
that the circumstances were numerous, and in this multiplioation 
consists the strength of the proof. They are many links in a chain 
so long that it encircles the prisoner in a double fold. The ques- 
tions put to G. P. Moore, A. H. Barintz and A. R. Carter, were un- 
objectionable. Whether they really could not identify the dark 
and swollen face of the corpse, it was not for the court to decide. 
Its weight belonged to the Jury. There was no error in permitting 
the jury, after their return into the court for further instructions, to 
take out with them at their own request, the check, due bill and ap- 
plications for insurance papers, which had been proved, read in evi- 
dence, and commented on in the triaL The appearance, contents 
and handwriting of these documents were no doubt important and 
to be inspect.ed by the jury, who could not be expected to carry all 
these features in ttieir minds. It is customary in murder cases to 

Cermit the jury to take out for their examination the clothing worn 
y the deceased, exhibiting its condition, the rents made in it, the 
instrument of death, and all things proved and given in evidence 
bearing on the commission of the ofience. 

We discern no error in this record, and therefore affirm the san- 
tence and judgment of the court below, and order this record to be 
remitted on execution. 



*SufXinu Somrt of fUtinsQloatiia. 

Shearer vs. Brinley. 

Where a propertj hM been kried on, and an inqaiution and ooadeiaiiatioQ retarned, 
the lien of jadgment is good against lands of a deeedent etill in poeteesioa o£ the 
heirs, although there has been no rerlnd within five years of testator's death. 

Error to the Court of Common Pleas of Franklin Countj. Opin- 
ion delivered July 2, 1874, bv 

Sharswood, J. — By the thirty-fourth section of the act of Feb- 
ruary 24, 1834, Paraph. L. 80, it was enacted that ^ in all actions 
i"^ Original Edition, p. 2i7 j 



Digitized by 



Google 



Shkabeb vs. Bkinlet. 908 

against the executors or administrators of a decedent, who shall 
have left real estate where the plaintiff intends to charge such real 
estate with the payment of his debt," the widow and heirs, or de- 
Tisees, shall be made parties thereto. As well upon the words as 
the evident intent of the statute, where at the death of the decedent 
the land was already charged with the debt, the provision has no 
application. Such have been the decisions. Thus a Bcire fadoB on 
a mortgage is not within the act: Hare vs. Mallock, 1 Miles, 263; 
Chambers vs. Canm, 2 Whart 265 ; Wcdlace vs. Blair, 1 Grant, 76 ; 
nor a scire facias to revive a judgment recovered before the death 
of the decedent : McMiUan vs. Rex, 4 W. & S. 237 ; Riland vs. Eckeri, 
11 Barr, 215 ; Bennett vs. Fulmer^ 13 Wright, 155. It is equally clear 
that where the land was charged with the debt before the time 
when the act of 1834 went into operation, namely, October 1, 1834, 
it was not necessary to make the widow and heirs, or devisees, 
parties before proceeding to execution. Were, then, the premises 
cliarged with the debt of Samuel Moore to Thomas A. Crawford be- 
fore the first day of October, 1834? It is true that the judgment 
recovered against his executors to April, 1827, in the Court of Com- 
mon Pleas of Franklin County, had not that effect It yras no lien. 
Under it, however, as the law then stood, the real estate of the de- 
cedent might have been seized in execution, condemned and sold. 
If the case had rested on that judgment alone, no execution could 
have been issued upon it to reach the land, after the act of 1834, 
without a scire facias to bring in the widow and devisees. This is 
the extent of Keenan vs. Gilmm, 9 Barr, 249: Warden vs. EHchbaum^ 
2 Harris, 121 ; Kessler^s Appeal, 8 Casey, 390; McLaughlin vs. Mc- 
Cumber, 12 Id. 14. What distinguishes the case before us from all 
these determinations is that before October 1, 1854, there was an 
execution, a levy on the premises and a» inquisition and condemna- 
tion returned. This undoubtedly created a lien on the land so 
levied on ; it was in the custody of the law to answer that debt, 
and, consequently, was already charged with it: Staiuffer vs. TAi 
commissions. 1 Watts, 300; Packer's Appeal, 6 Barr, 277; 2>a vs. 
Hopkins, 7 Id. 492; Hinds vs. ScoU, 1 Jones, 29; Riland vs. Eeiert, 
11 Uar. 215. No one can doubt that a venditioni exponas, founded 
on that levy and condemnation, followed by a sheriff's sale and 
deed, duly acknowledged, would have divested the title of Samuel 
Moore on the premises. Without any resort to the seventh section 
of the act or 1834, which excepts from the repealing clause 
all such acts as may be necessary to finish prpceedings commenced 
before that time, the thirty-fourth section had no application to 
this proceeding. It may be worth while, however, to observe that 
the exception has been held not to applv in favor of an action com- 
menced or judgment obtained against the personal representatives 
of the decedent before the act, because having no necessary refer- 
ence to the real estate, no proceeding with such reference can be 
said to have commenced until execution and levy. But where there 
was such an execution and levy, there is such a proceeding com- 
menced, which the act allows to be finished without reference to its 
provisions. We think, therefore, there was error committed by the 
[^Original Edition, p. 218.] 
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learned court below in affirming the plaintiff's fourth point, that 
the sale of the land in 1838, on the writ of venditioni ea^otuu, was 
invalid, unless a writ of scire facicis was previously to said sale is- 
sued aeainst and served on the widow, heirs at law and devisees of 
Samuel Moore, deceased. 

It is contended, however, that this error cannot avail the plaintifis 
here, because it appears on the face of the record that the lien of 
the debt of Crawford, *as against the heirs and devisees of Moore, 
had expired on the date of the sheriff's sale in 1838. Samuel 
Moore died in 1826. The period of limitation of the lien of his 
debts was then seven years by the act of April 4, 1797. Sec 4. 3 
Smith, 297 : ^^After the decease of such debtor, unless an action for 
the recovery thereof be commenced and duly prosecuted against his 
or her heirs, executors or administrators, within the said period of 
seven years." It has been settled that the effect of an action within 
seven years, duly prosecuted to judgment, was to extend the lien 
by anaic^ to the act of April 4, 1798, sect 2, 8 Smith, 331, five 
years longer, that is, for twelve years from the decease of the 
debtor: Ihsocr vs. EUmherger^ 2 Penna. Rep. 94; Penn vs. HamHUm^ 
2 Watts, 53 ; Fetterman vs. Murphy, 4 Id. 429 ; Steel vs. Hmry, 9 Id. 
523; McLaughlin vs. McCamber, 12 Casey, 14. As these decisions 
have been subsequehtly explained, this court adopted the analogous 
provisions of the act of 1798 to determine what was an action duly 
prosecuted within the act of 1797: Steel vs. Henry, 9 Watts, 528; 
Payne vs. Craft, 7 W. & S. 466. More than twelve years from the 
death of Samuel Moore had elapsed when the title of his devisees 
was attempted to be divested by the sheriff's sale. Without any 
question, the general lien of the debt, as against them, was then 
gone. But the point now to be determined is whether ttie levy or 
condemnation at a time wben the lien of the debt *was in full force, 
and when such seizure and levy was perfectly lawful and r^ular^ 
was a sufficient due prosecution of the action without a revival ot 
the judgment ? Nothing is better settled than that under the act 
of 1798 it was sufficient and that no revival of the judgment 
within five vears was necessary: Young vs. Taylor^ 2 Bmn. 268; 
Oommjonwealtk vs. McKisaan, 13 S. & R 144. The mischief of such a 
particular secret lien, when the general lien of the judgment had 
expired, occasioned the passage of the act of March 26, 1827, sec 
2, 9 Smith, 303 : Ebright vs. T%e Bank, 1 Watts, 397. Shall the anal- 
ogy of the act of 1798 be still further carried out bv applying to 
the act of 1797 the provision of this supplement of 18^ ? This 
was one of the questions which arose in Sted vs. Henry. Mr. Jus- 
tice Kennedy remarked: ^The acts of 1827 and 1829, relative to 
the liens of judgment and prescribing the mode to be observed 
and pursued with a view to continue such liens in force, have no 
application to judgments obtained against the personal representa- 
tives of deceased debtors, and not being very reasonable in some of 
their provisions, as regards the continuance of the liens under judg- 
ments obtained against the debtors themselves, it is th^efore not 
very probable that courts will ever be disposed to extend their 
principles to cases not falling within either the letter or spirit of 
i*Original Edition, p. 219.} 
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these ftcts." 8ted vs. Henry went off upon Another point The 
question, however, did arise, and was the very ratio decidendi in 
Payne vs. Orafl, 7 W. & S. 465. " It had been argued," said Mr. 
Justice Eenneidy, " that the directions of the acts of 1798, 1827 and 
1828, for continuing the liens of judgments therein mentioned, ought 
to have been observed and strictly complied with by Mr. Ross in 
order to continue the lien of his debt after he had obtained judg- 
ment for it In answer to this, however, it is su£Eicient to observe 
that these acts, of assembly do not emorace judgments originally 
obtained against the executors or administrators of a deceased 
debtor, but extend merely to judgments obtained against the debtor 
himself in his lifetime, whereby liens are created on his real estate 
for the sums recovered." He goes on to say: *'The farthest that 
this court has gone was to adopt, upon a principle of analogy, the 
five years mentioned in these acts, and to hold that nowhere jpro- 

• cieedmg had been had or act done on a judgment obtained against 
the personal representatives of a deceased debtor, negativing the 
idea of i^ being paid within five vears after the seven years from 
the debtor's death had expired ana the iudgment had been obtained, 
the lien of the debt on the real estate, Late of the said debtor, should 
be considered as extinct and gone." It is true that the late Mr. 
Chief-Justice Thompson, for whose obiter dicta even no man can 
have a greater respect than I have, in McLaughlin vs. McOumr 
beTj expressed the opinion that the act of 1834 had chaneed the 
law as laid down in Steel vs. Henry and Payne vs. Graft; and he re- 
fers to the twenty-fifth section as forbidding bv express provision an 
implication that the *lien might be continuea by execution on the 
first judgment by the express declaration that the lien shall not be 
continued t^inst the real estate of the decedent unless revived by 
the scire facioB every five years. But the twenty-fifth section is con- 
fined to judgments which at the time of the death of the decedent 
shall be a lien on his real estate ; and even as to them the provi- 
sion to which he refers is, '' Such judgment shall not continue a lien 
on the real estate of such decedent as against a hcnaMe purchaser, 
mortgagee or other judgment creditor of such decedent unless re- 

. vived by scire f ados or otherwise, according to the laws regulating 
the revival of judgments." It is accordingly well established that 
the lien of a jud^ent against a decedent at the time of his death, 

. as against his heirs or devisees, is without limit and needs not to be 
revived every five years in order to be executed at any time on lands 
still held by them: Fetterman vs. Murphy^ 4 Watts, 424; Bropst vs. 
Brighi, 8 Id. 124 ; Wdls vs. Bairdy 3 Barr, 361 ; Kmiamaker vs. Brcwn, 
2 Harris, 269 : Awrand's Ajypealy 10 Casey, 151 ; Bindley's Appeal^ 19 P. 
F. Smith, 295. The decision in McLaughlin vs. McCumber that on a 
judgment against the personal representatives of a decedent, ob- 
tained prior to October 1, 1834, a testatum fi, fa. could not be issued 
and executed on land without calling in the heirs or devisees, was 
undoubtedly ri^ht In that case there was no lien, particular or 
general, at the time when the act of 1834 went into operation. On 
the whole, then, we have arrived at the conclusion that though the 
general lien of the debt of Thomas H. Crawford against the other 
iOri(tinal Edition, p. 220.] 
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hinds was gone at the time of the eheriff's sale, yet the portioiikr 
lien, acqaiml by the levy and condemnation on these premises, still 
subsisted, unaffected bv tiie lapse of time, and the sale by the 
sheriff, under the vendiinani exp(ma8 issued upon it, divested the title 
of the devisees of Samuel Moore and veetea a good title in the pcyr- 
chaser. 
Judgment revised. 



*Qnfttmt Court of Ij^tnmulpmia. 
McFerbsn vi. Thb Mont Alto Ibon Gompant. 

L Teftfnonf irrelevant for one jNupoee, dumt be admiarible for anoCiier. 
S. A pert J oompetent prior to tbe peftaae of the aet aUowlag partiee in : 
testify, U not rendered incompetent dj that act. 

Error to the Gomm<Hi Pleas of Franklin Ciounty. Opinion de- 
Uvered J%2,1874,by 

Wir^iAHs, J. — If tlie purpose of the offer embraced in the first 
assignment was to establish the defendant's right to the use of the 
road in question, either under the alleged license or the reservation 
in the deed of Hughes to Bricker^ then so much ot the offer as 
relates to its use by other persons m the neighborhood was irrele- 
vant^ but if its purpose was to show the existence of the road, and 
that it was located where the defendants claimed the ri|^t to its use 
under the reservation, there was no arror in its admission. Nor 
was there error in refusing to withdraw the evidence from the jury 
as requested in the plaintiff's fourth point The court instructed 
the jury in answer to this point, that *^ the defendants have not 
claimed that a public road exists by prescription. They claim 
under the reservation in the deed, and point to the use of the road 
by the furnace people and others, for years before the date of the 
deed, as evidence to indicate the roaa referred to in the deed, and 
this is the issue raised by the pleading which we submit to you.'' 
So far as the evidence tended to indicate the road referred to in tbe 
deed of Hughes to Bricker, it was clearly admissible, and, under the 
instructions of the court, this was the only purpose finr which it was 
submitted to the jury. 

The next assignment raises the question, whether the plaintiff 
was a competent witness ; and if so, whether the &cts ^posed to 
be proved by him were material and relevant to the issue? He 
purchased the lot upon which the trespass is alleged to have be^i 
committed, of Bricker, to whom Hughes, by deed dated March 18, 
1854, conveyed it, " reserving however, the road as it is." By a sub- 
sequent deed dated August 1, 1864, Hughes conveyed the adjoining 
land, known as *^ the furnace property," to the defendants, ^ together 
with all and singular the buildings, improvements, . . . ways, eta, 
thereunto belonging, or in anywise appertaining." Under this deed 
the defendants claimed the right to the use of the way or road in 
question, ailing that it was the road reserved in the deed of 
Hughes to Bricker. The court rejected the plaintiff as incompetent 
to prove matters occurring between himself and Hughes, the latter 
{!'Original EdiOan, p. 221.] 
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having died before the trial. But was he an incompetent witness 
for the *purpoee for which he was differed ? He was not called to 
testify to anything connected with the sale and conveyance of the 
lot to Bricker, unon which the trespass is alleged to have been com- 
mitted, or in relation to the sale and conveyance of the furnace 
property to the defendants, under which the right of way is claimed. 
He was offered for the purpose of proving matters having no con- 
nection with either conveyance, ne purchased from Hughes a lot 
containing nine acres adjoining the one sold to Bricker. Why was 
he not competent to prove that there was a road through 'Hhe nine 
acre lot^ wnen he bought it, and that it was changed to its present 
location, between " the Bricker lot " and " the nine acre lot? " That 
there was such a road, and that its location was changed, were facts 
independent of the deed for the lot, and wholly unconnected with 
the contracts between Hughes and Bricker, and Hughes and de- 
fendants, which are involved in this action ; facts which, if n<jt true, 
could be disproved by persons in the neighborhood as readiljr as by 
Hughes himself^ if he were living. Why then should the plaintiff 8 
mouth be closea in r^ard to these matters, if Hughes was dead ? 
And if not, why wa9 he not equally competent to prove that, when 
Hughes tendered the deed for the lot it containea a reservation of 
the road, and that he refused to accept it, and then Hughes had the 
reservation erased? The defendants were not claiming a road 
through " the nine acre lot" Why then was the plaintiff not com- 
petent to prove the facts for which he was offered r It is no answer 
to say that he was not competent because Hughes was dead. The 
act, allowing parties interested to be witnesses, rend^ed him a com- 
petent witness, unless he is disqualified by the proviso, which de- 
clares that the act shall not applV ^' where the assignor of the thing 
or contract in action is dead." If. in l^al contemplation, Hughes 
is to be r^arded the aesigaoi of the alleged right of way over ^' the 
Bricker lot," the plaintiff was not a party to the transaction, nor 
was he called to testify anything concerning it Surely the proviso 
was not intended to exclude parties from beine witnesses, where 
the assignor of the thing or contract in action is dead, if they were 
not parties to the transaction, and are not called to testifjr anything 
that took place between themselves and the deceased assignor. If 
it was, then no party claiming title through or under a deceased 
grantor, however remote the conveyance, can be a witness where the 
land, or some estate in it, is the subject of the action. The proviso 
must have a reasonable interpretation, and it must not be so con- 
strued as to defeat the very purpose of the act It was intended to 
exclude parties to the transaction from being witnesses in regard to 
it, where the opposite party is dead, and his rights have become 
vested in others by his own act or by operation of law. But it 
never could have been intended to exclude persons who were not 
parties to the transaction, and who are not called to testify anything 
respecting it The plaintiff was, therefore, a competent witness ; 
but were the facts proposed to be provided *to be proved by him, 
material and relevant to the issue? If there was a road through 
the *'nine acre lot," and it was changed to its present location 
{^Original Editim, pp. 222 and 223.] 
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betvreen that lot and " the Bricker lot," because the plaintiff would 
not accept the deed tendered by Hughes reserving the road, what 
bearing nave these facts on tlie c[uestion whether there was a road 
throu^ the lot conveyed to Bncker called '' the old Shirey road," 
and whether it is the road referred to and intended to be reserved 
in the deed of Hughes to Bricker? Possibly the offer would have 
been admissible if it had been proposed to follow it with evidence 
showing that the road was changed to its present location before 
the execution and delivery of the deed to Bricker. But this was 
not a piurt of the offer, and as both deeds have the same date, the 
presumption is that it was not the fact. If so, the offer was irrele- 
vant, and the plaintiff has no right to complain of its rejection, 
though the reason assigned for it may have been erroneous. But 
there was error in rejecting the deposition of Joshua Bricker "so 
far as it relates to occurrences between Huehes and Bricker con- 
cerning the subject matter in controversy in the suit" If Hughes, 
the grantor of Bricker, was dead, the latter was not a party to the 
suit It is true that the plaintiff claimed title under him, but he 
had released him from all liability on the covenants in his deed, 
and therefore Bricker had no interest in the event of the suit It 
is clear that he would have been a competent witness as the law 
stood prior to the passage of the act allowing parties to be witnesses, 
and it would be an utter perversion of its spirit and meaning to 
hold that he was disqualified by its provisions. It is an enabling, 
and not a restraining statute ; and the proviso was not intended to 
apply to a person competent as a witness before the passage of the 
act, and therefore not within its provisions. 
Judgment reversed and a venire Jcicias de novo awarded. 



Court of Common |Neas, (Cratoforb Comttn. 
In re Charter of Red Men's Mutual Relief Association. 

1. Uuder the aet of April 29, 1874, the petition and charter of a propoaed oorporm- 

tion mutt conform, both in principle and form, to the directions and provinona 
of the act. 

2. A charter not approved by reason of negligence in these particulars. 

Opinion delivered JoZy, 1874, by 

LowRiE, P. J. — This document has been presented to me for ap- 

Eroval, with the proof that the public notice required by law has 
een given, and I have perused and examined it, and find it is not 
in the proper form. 

1. The aocument to be presented for examination is called, in the 
act of 29th April, 1874, relating to incorporation, " the charter of 
*intended corporation," and also " the certificate of incorporation ; " 
but in this document it is called by-laws, which word is used in the 
act of assembly, as it is in common parlance, in a very dififerent and 
even a contrasted sense. And this error leads to a fundamental 
error in the last article, which unlawfully assumes and ordains that 
the association may by its own act alter its charter, miscalled its by- 
laws. 

I* Original Edition, p. 224.] 
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2. It Delects several directions plainly set forth in seotidn 8d of 
the act of assembly ; in not stating the term of the corporation, nor 
the names and residences of the subscribers (or members), nor the 
number of its directors, nor the names and residences of those 
chosen for the first year ; though it seems there must be at least 
nine who are to be residents of Titusville, and it may possibly be 
inferred, thoueh it ought not to be left to inference, that these nine 
are what is called the " local board." 

Associations of this kind, usually called beneficial, do not consist 
of stock subscribers, and I suppose it is so with this one; and 
hence it cannot give '^ the number of shares subscribed by each," as 
required by law ; and this duty may be sufficiently complied with 
by the statement made of the contributions which each member is 
bound to T^y into the common fund. 

In requiring the names and residences of the present directors, 
the law plainly indicates that the application for incorporation is to 
be made by an existing association already organized, presenting its 
constitution for legal approval. That constitution must of course 
be in conformity, Doth in principle and form, with the act of assenv- 
bhr, and when legally approved and recorded, it becomes the charter 
of incorporation of the association. It is not intended that any 
persons who choose may seek such a charter, and that then whoso- 
ever will, may organize themselves into an association, and become 
incorporated under it. And then the public notice of the intended 
application for a charter, becomes a notice to all the members of 
the association, and not merely a notice to all strangers who may 
choose to intervene in the matter. 

3. The law requires that the charter shall be subscribed by five 
or more persons (meaning members, of course), and acknowledged 
by at least three of them, and this is not done. 

If persons, in preparing such papers, would carefully compare 
their work with the act of assembly, they would save themselves 
fiN>m much trouble and unpleasant disappointment 

The proposed charter is not approved. 



*Bnpxtmt Court of llemtosloania* 
Derr vs. Gkeenawalt. 

A vill WM witnessed by two subscribing witnesses, and a blank was left fbr the name 
of the retidnary lentee ; this was ailerwards filled up, but as the subscribing wit- 
nemes were not able to testify this faot, HM, that, as to the residuary derise, the 
will WM not 4nl J prored. 

Brror to the Court of Common Pleas of Lebanon County. Opin* 
ion delivered July 2, 1874, by 

Sharswood, J. — ^The jury having found in favor of this will and 
against the defences of mental incapacity, undpe infiuence and 
fraud, we are relieved from the necessity of considering many of the 
allied errors, both in the reception and rejection of evidence, and 
the answers to the points and the instructions of the charge which 
relate exclusively to those subjects. 

14 [^Original Edition, p. 225.] 
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The principle, indeed, the only matter of which, in view of the 
verdict of the jury, this pl&intiff in error has any right to complain, 
is the binding direction given by the court to the jury under Uie 
whole evidence, that the residuary bequest to the plaintiff in error 
must be rejected as not having been l^ally proved as a part of the 
will of the testator. 

The will was dul^ proved to have been executed in the presence 
of the two subscribing witnesses, but with a blank for the name of 
the residuary legatee. This blank was afterwards filled, and the 
question presented is, whether the act of filling up that blank was 
BO proved by two. witnesses as to make it in law a part of the will. 

There is no difficulty in regard to the rule of law upon the sub- 
ject. That has been well settled and repeatedly applied in the 
prior determinations of this court. It was fully considered and 
discussed in Oareon^s Appeal^ 9 P. F. Smith, 493, in which the former 
cases are cited. That principle is well generalized in the language 
of Mr. Chief-Justice Gibson in Hock vs. Hoek, 6 8. 4 R 47 : " Proof 
'Of execution must be made by two witnesses, ^ach of whom must 
.separately depose to all fSEUsts necessary to complete Uie chain of 
•evidence, so that no link in it may depend on the credibility of but 
one. When the evidence is positive there can be no difficulty^ for 
the witnesses then attest the simple {act of execution itself, but 
where the evidence of one or both is circumstantial each must 
make proof complete in itself, so that if the act of assembly were 
out of the question the case would be well made out by the evi- 
dence of either. Circumsttmtial proof cannot therefore, be made 
by two or more witnesses alternating with eacn other as to the dif- 
ferent parts of the aggregate of ^circumstances which are to make 
up the necessary sum of proof; the evidence of each not going to 
the whole." 

The rule is a simple, intelligible one, but the difficulty in this, as 
it has been in other cases, is in its application. It is not easy iot 
the mind to divest itself of the influence which fitcts sworn to by 
one witness have in corroborating the evidence of another, especially 
of supplying what is a mere vacuum — a failure or uncertainty of 
memory in another. This difficulty is well illustrated by the evi- 
dence m this case. The evidence of Mrs. Huber was direct and 
positive that her son, George Rice, wrote the name in the blank in 
the presence of the testator and bv his express direction. Striking 
put the entire testimony of Mrs. Huber is there sufficient evidence 
from other witnesses in the cause which would justify the eubmia- 
eion of that fact to the J4iry? George Rice was unable to testily 
that he had inserted the name by the direction of the testator or in 
his presence. " This name," said he, " is my i^^riting. I cannot tell 
at whose instance I put it in ; was done at Greenawalt's or Derr^ 
office. I know I wrote it in; can't say when or who present If at 
DerrV office, he present If at Greenawalt's house, he present If 
at his house, my mother present; witnessed a bond: I waa c^led 
on purpose to witness the bond. I never gave a tnought to the 
other transaction." The onlv other witness present was Lydia 
Frantz. She cc»uld not recollect having seen George Rice there. 
\*Or%giiyd Edition^ p. 226.] 
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She left after the first execution of the wilL ^' I think I went home 
to tea.'' The circumstance of the execution of the bond would, of 
course^ be material, but that it was done at the same time with the 
writing in the will depends solely xxjKm the credibility of Mrs. 
Huber. Lydia Frantz does not rememoer it. What other circum- 
stances then have we in the case ? There is undoubtedly evidence 
of repeated declarations by the testator that Mr. Derr was his resid- 
uary legatee, though some evidence was given of declarations to the 
oontranr. It is clear that th^ go for nothing: H^ek vs. Hodt, 6 B. 
& R. 47 ; Clark vs. Morion^ 6 Rawle, 232. Nor is the circumstance 
that the will continued four vears from its date in the possession of 
the testator sufficient Had there been no subsmbing witnesses, 
jmd the will been proved by the testimony of two witnesses to the 
handwriting of the testator, it would, perhaps, have been sufficient 
prima facie. The presumption may be that it was perfect when the 
testator subscribed to it. But the subscribing witnesses were there 
;uid must be called, and their testimony showed that the will was 
not perfect when he executed it. We are thrown back then upon 
the testimony of Mrs. Huber as to when the blank was filled, and 
whether by the authority and at the instance of the testator. It 
might well be that, believing his instructions to have been followed, 
be had kept the will in his possession without further examination. 
It does not appear that he ever had the will in his hands after its 
execution. Even Mrs. Hul>er fails to prove that, but rather shows 
the contrary. '^After the will *was executed he asked me to take it 
home with me. I took it home ; kept it from December till son^e 
time in March ; I took it back, gave it to his mother, and she put it 
in his desk ; was found there after his death." Adapting Chief- 
Justice Gibson's language in Hock vs. Hock: '^ Strike out Mrs. 
Huber's testimony and how will the case stand ? There would be 
a very material hnk wanting to connect the testator's declarations 
with the paper in question. It is said these two witnesses mutuallv 
•trmigthen and support each other. So much the worse. Each 
must be competent to the whole proof without aid borrowed from 
the other." 

We are of opinion, therefore, that the learned judge below com- 
mitted no error in the binding direction which he gave to the jury 
to reject the residuary bequest as no part of the wiU of L. T. Cidvin 
Qreenawalt 

As to tiie contention that no separate issue was directed as to the 
fifth item of the will, and the jury was not, therefore, empowered 
to find that to be no part of the will, as perhaps may be inferred 
fix>m Hoeksuwrth vs. Jft&r, 7 Barr, 458, it is sufficient to observe 
that no such point was made in the court below, nor has it been 
ipecifieally assigned for error here. 

Judgment affirmed. 



[^Original Editum, p. 227.] 
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SiiliKtnu C0]ttt of flratiislticniiii. 

BiaoNY v$. Tyson. 

A boad in tifiOO eonditioned that Dr. B. shall not practice medicine in a certain lo- 
cality, if not to be connidered as liquidated damages. 

Error to the Common Pleas of Montgomery County. Opinion 
delivered January 26, 1874, by 

Gordon, J. — In Burr vs. Tbdd, 5 Wr. 206, it was held that a bond 
in the sum of two thousand dollars, with a condition that the 
obligor execute and deliver deeds for certain lands therein described, 
was a penalty conditioned for the conveyance of the title, and not 
a liquidation of damages for a breach ot condition. The bond in 
the case in hand is similar in its character to that above recited, the 
difference between the two being found only in the condition. In 
the. one case it is for the conveyance of title, in the other, that Dr. 
Bigony shall not practice medicine within five miles of the village 
of Skippackville. Obviously, this difference cannot of itself affect 
the le^ construction of the bond, but one rule must govern both, 
unless circumstances outside of the bond control that rule. 

Justice Woodward, in delivering the opinion in the case above 
cited, says : " It is impossible to regard it as liquidated damages for 
breach of condition. There is not a word in it to import an agree- 
ment of the parties to that effect." In like manner do we say of 
the bond in suit, there is not one word in it which imports an agree- 
ment of the parties that it '^should operate as a liquidation of 
damages for a breach of its condition. 

Viewing it, then, from a legal standpoint, as did the judge below^ 
When he instructed the jury ^* that the sum designated in the bond 
is to be deemed and treated as liquidated damages, and not a 
penalty," we can come to no other than a conclusion contrary 
to that at which he arrived, and say, this is none other than a 

Eenalty designed to cover any dami^es the plaintiff might suffer 
y the defendant's breach of tne bond in practicing within the pre- 
scribed limits. Any other interpretation would overthrow a well 
settled rule of law, established by a multitude of decisions. 

It is not to be understood, however, that we intend to infirin^^e 
upon a rule just as well established as that above stated, that is, 
that the intention of the parties gathered after the written instru- • 
ment, may control the technical rule as found uf>on the face of that 
instrument, and thus fix the sum therein mentioned as stipulated 
damages. 

Bat in the case in hand the facts and circumstances, which misht 
have thus altered the rule, rested wholly in parol, and therefore 
should have been submitted to the iury. 

A controlling circumstance would be the actual consideration of 
the bond, for this might go far to let us into the intentions of the 

i)arties to it. There is no consideration, whatever, set out upon the 
ace of the obligation, excepting that imported by the seal, and this 

[* Oriffiiud Edition, p. 228.] 
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being but technical, it can help us to no constrnction beyond that 
arising from the face of the inBtrument 

And the jury found, what the court takes for granted, that the 
plaintiff, being a young physician, and hence having in view the 
serious difficulties he must encounter from the competition of an 
older one long settled in the place, paid the defendant eleven 
hundred dollars, or any other valuable consideration for the good 
will of his practice, and that thereupon the bond in suit was 
executed, it might well have been inferred that the sum therein 
mentioned, was intended as stipulated damages upon a breach 
thereof. And this, the more so, in view of the difficulty of ascer- 
taining with any degree of accuracy the actuid damages resulting 
from the interference and competition of the defendant 

But these important and controlling &ct8 are disputed by the de- 
fendant Indeed, if he is to be believed, he executed the bond with- 
out consideration ; as a mere gratuity. 

It is obvious, then, that this dispute, involving, as it does, the char- 
acter of the obligation in controversy, can be settied only by a jury, 
and hence the court erred in charging as a matter of law, that the 
sum designated in the bond was to oe deemed and treated as liqui- 
dated damages. 

Judgment reversed, and verttrv faidaM dt now awarded. 



*%wfumt 9imxi of yenmsbattia. 
In re Estatb of Sarah Peterman, Dececmd. 

. Aa avignor lor benefit of ereditora, reierTinff the benefit of the exemption aet, ii en- 
titled to select oat of what property he meases. The appraisers of the assigned 
estate mnst appraise what he retains. It u not laches for mm to wait until the sale 
of realty in which he had an andi?ided interest, and then claim his exemption ont 
of its proceeds. 

Appeal of Lewis Peterman from the decree of the Orphans' 
Court of York County in the matter of the distribution, etc., real 
estate of Sarah Peterman, deceased. Opinion delivered July % 
1874, by 

Williams, J. — ^This was a proceeding in the Orphans' Court for 
the distribution of the fund arising from the sale of the real estate 
of Sarah Peterman. deceased. The sale was made by a trustee 
under an order of tne court, in proceedings in partition, and, upon 
the settlement and confirmation of his account an auditor was ap- 
pointed to distribute the balance of the money in hie hands. The 
appellant, Lewis Peterman, was entitled, as son and heir at law of 
the decedent, to the one undivided sixth part of the estate of which 
she died seized. But before the sale by the trustee, he made a 
voluntary assignment, for the benefit of his creditors, of all his real 
and personal estate, ''except, however, so much as may be exempted 
by the laws of tiiis commonwealth from levy and sale on execution 
and distress for rent, to be selected by the said Lewis Peterman, 
and appraised for the use of himself and family, according to the 
law." Me selected certain personal property wnich was appraised 
[♦OfVwwi EdiXim, p. 229.] 
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fti $99.88, and set apart for his use. The reaidae of the estate, with 
the exception of his interest in the land out of which the fond for 
the distribution arose, was sold by the assi^ee and the prooe^ 
distributed amoi^; the creditocs. On the hearing before the audiUuv 
the appellant daimed that he was entitled to so much of his share 
of the fund as would with the appraised yalue of the property 
which he had elected to retain, amount to the sum of three 
hundred dollars, but the auditor aistributed the whole of his share 
to the assignee, and the court confirmed his report Is the appel- 
lant then entitled to the portion of the fund he claims? It is ciear 
that he is, unless his right to it was divested by the deed of the 
assignment Whether it was or not, depends upon the construction 
to be given to the exception in Uie deed. He had the undoubted right 
to reserve for the use of himself and fiimily, property to the value of 
three hundred dollars. His right to except it out of the ^^assignment 
is founded on the exemption act of April 9, 1849, but this ri^t to it 
as against the assignee, depends upon the exception of the deed. 
It is true that the deed does not specify or define the property in- 
tended to be excepted^ but leaves it to be excepted by the assignor. 
But his right of selection is not confined to an^ particular descrip- 
tion of property, nor is it subject to any condition whatever; and 
his right to the property, when selected, is as perfect as if it had 
been specially excepted out of the assignment It is to be appraised 
in order to ascertain and determine its value, and not for the pur- 
pose of enabling the assignor to exercise the ri^ht of selection. His 
right to select the amount, to which he is entitled under the excep- 
tion, out of any part of his estate, does not depend upon its previous 
appraisement; and if it did, the appraisement is not to be made 
under the exemption act, as ruled by the court below, but under 
the provisions of the act relating to assignors for the benefit of 
creditors, by the appraisers appointed by the Court of Common 
Pleas to appraise the assigned estate. It is manifest that there 
ean be no appraisement of the property selected by the assignor 
under the provisions of the exemption act The appraisement, 
for which it provides, can only be made by appraisers chosen 
by the sheriflF, constable or other officer charged with the execution 
of a warrant, or writ for the levy and sale of the debtor's 
property. But the appraisers of the assigned estate must neces- 
sarily fix the value of what the assignor proposes to keep, else 
they cannot assess what the assignee is to account for : Mulford vs. 
Skirky 2 Casey, 475. But where the assignor elects to receive 
the amount to which he is entitled in money no appraisement 
is necessary. To appraise mone;^ is to count, ana counting 
answers all the purpose of appraisement: Latimer^B Appeal^ 12 
Casey, 180. 

If. then the appellant had the right to dect that the residue 
of the amount excepted from the assignment, should be paid hiin 
out of the fund for distribution, as he undoubtedly had, and if no 
demand of an appraisement under the exemption law was neeessary 
in order to enaoie him to exercise the rights it is dear that be was 
guilty of no laches in making the election. He claimed that the 
I* Original EdUkm^f. 230.2 
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feeidtie of the amount, to which he was entitled, should be paid out 
of the fund as soon as he had the right to demand and receive it 
He had an undivided interest, as already su^ested, in the land out 
€i which it arose. It was not in his possession when he made the 
assignment, and it was not converted into money by the act of his 
assignee, but by the order of the Orphans' Court, because partition 
of it could not be made amone the heirs. As soon as bis right to 
the fund attached he asserted his claim to it, and as he hiul not 
parted with his right to the amount which he claimed, he was 
clearlv entitled to it as against the assignee. The Orphans' Court 
was, therefore, in error in not awarding to the appellant the sum of 
two ^hundred dollars and twelve cents out of the fund for distribu- 
tion, and directing the residue of the share in controversy, viz. : the 
sum of six^-two dollars and ninety-nine cents, to be paid to the 
appellee. The deo-ee confirming the auditor's report must be re- 
versed, and the record remitted to the Orphans' Court, with instruc- 
tions to «ater a decree in conformity with this opinion. The costs 
of this appeal to be paid by the appellee out of the portion of the 
fund decreed to him. 
Decree accordingly. 



€tmti of Covtnton flleas, 0tl)ii5UdU ComttB. 
Wm. Sayix)r v8, R. R. Morris. 

A Jodgment by deftiult on an a|mealed case not taken in aooordanoe with the rule ia 
•oeh cases is of no validity aud will be set aside. 

Rule to show cause whv jud^nuent should not be stricken ofil 
Opinion delivered Augu8i 31« 1878, by 

Pershing, P. J. — The j^laintiff in this case obtained a judgment 
against the defendant before a justice of the peace. The defendant 
app^ed the case into court, but, having neglected to file his affi- 
davit of defence, judgment was taken against him by default By 
the written directions of plaintiff's attorney the damages were as^ 
sessed by the prothonotar^ at the amount of the copy of the book 
account filed by the plaintiff. The 49th rule of court, which 
regulates the taking of judgments on appeals for want of an affida* 
Tit of defence, provides that ^* the plaintiff, having filed a deolara* 
tion, or statement, and copy of his claim, within the first week of 
the term, shall be entitled to a judgment for the amount of the judg* 
ment of the justice, with interest, and with costs," etc. The judgment 
in this case was not taken for an amount ascertained^ viz.: the 
judgment of the justice, but for an amount to be ascertamed by an 
assessment of damages. This was following the practice under the 
47th rule of court, which is applicable alone to suits originally in* 
stituted in the court and is authorized by the special act of assem* 
bly, pMsed AiHil 14, 1851. The whole proofing in this case 
ignores Uie iudgment of the justice and is outside oi the only rule 
(49th) which could give a judj^ment of this court validity when 
taken by de&ult on the transcript of the justice of the peace. 
. Wheuier^ as suggested, in the absence of a statute authorising it| 
i*Ofi^iMl JEUAJtn, p. 281.] 
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jadgment can be taken under the 49tb rule of court, hj default, in 
such cases as the one now before us, it is not necessary for us to de- 
cide. The rule is a fair one, and we are disposed to uphold it, but 
we will not stretch it beyond its proper limits so as to make it 
embrace cases which are not fairly and plainly within it We will 
refer the controversy between the parties in this case for settlement 
to a jury. 

And now, August 81, 1874, the judgment in this case stricken off 
the record, and the proceedings under it set aside at the costs of Uie 
plaintiff, 

*€owci of (dUtimer Setgiom, Cttmberlostb (Eoimlg. 
Commonwealth v$. Jane Lindsey. 

A manM woman otnnoi be coDTieted fi>r •elling liquor without lleense where the 

Mume is done in the presence of her husband. 
The hnsband would be coercively present if in the house, though not in the room 

where the selling was going on. 

Indictment for selling liquor without license* Opinion by 
Junkin, p. J. — ^The evidence shows that this defendant is a mar- 
ried woman, and was at the time she sold the liquor. Her husband 
and she liv^ in the same house, and the saloon where^the selling 
was done was in that house. He had beep carrying on the business 
and making the sales until a Warrant for his arrest issued, when he 
disappeared, and his wife alone and without his presence in the 
room conducted the business. The husband was concealed, or at 
least confined himself to the house and premises. We are asked to 
say to you that this defendant cannot be convicted, because the law 

E resumes that she committed the offence by the coercion of tiie 
usband. 
Undoubtedly when the wife is guilty of a criminal act in the 

Sresenoe of her husband, the law presumes that he compels her to 
o it, but it is just as true that when she commits a cnme in the 
absence of her husband, the law presumes that she did it volun- 
tarily, and she is answerable: CbmmantoeaUh vs. BuUer, 1 Allen, 4; 
Bishop's C. L. § 462 ; Wh.'s C. L. § 77-78, vol. 8. A wife, in the ab- 
sence of her husband, though in the house where they live and 
trade, who sells' liquors under such circumstances as would, but 
for her coverture, prove her a common seller, though indicted as 
such, is liable, unless it appears that she acted by his command or 
under his coercion or influence : OommonweaUh vs. Sarah Murphy^ 2 
Gray, 610. 

But we instruct you that a married woman cannot be punished 
for the sale of intoxicating liquors, either as. principal or as agent of 
her husband, if he is near enough for her to be under his influence 
and control, even if not in the same room : Commonwealth vs. Uary 
Burk, 11 Gray, 437. 

Then we submit to you this : Was the husband of this woman in 
and about the house while this selling was done by her, so as to be 
coercively present though bodily absent, and did ne in fiiot direct 
pOr^KfKa J£UitJon, j>. 282.1 
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and order the defendant to sell? If vou find the £Eict to be that he 
was within coercing distance, and did in fact command and com- 
pel by the domimon ordinarily exercised by a husband^ then 
acquit; otherwise Qon?ict 



^Soytftie Coitti of ymmgltiatiia. 

Appeal of Joseph Gallagher et al 

A beqneti of tbe Interest of a certain mortgage for life Is a speciilo leg^iej and If tlie 

specific seeority is lost the legatee takes nothing. 
A widow, electing to take against the will, takes nothing specifically, but under and 

throngn the executor. 

Appeal from the decree of the Orphans' Court of Juniata County. 
Opinion delivered July 2, 1874, by 

Sharswood, J. — It may be conceded that the bequest to Seth 
Zeigler of the interest of the Soulouff mortgage during his natural 
life was a specific and not a demonstrative legacy. In the view 
which we take of the case it is quite immateri^. The estate was 
amply sufficient after dischaiging all legal claims paramount to the 
wili| mcluding the claim of the widow under the mtestate laws, to 
pay all the l^a'oies given in the will, general or specific. It is verv 
clear that the ipesiauary legatees can take nothing until after ail 
these prior claims are discharged. '* All the rest and residue of my 
estate not heretofore bequeathed " is all that they can demand. It 
appears to have been the idea of the auditor below that a widow 
Claiming her ^are of the personal property under the intestate law 
has a title to it specifically, just as she has to her share of the realty. 
This is a mistake. The election of the widow does not destroy the 
right of the decedent to make a will and appoint an executor. * The 
entire personal estate, bequeathed or not, vests in the executor in 
trust for administration and distribution : First to pay debts and 
other legal claims. The widow electing to refuse to take under the 
will, has such a claim of which the decedent could not deprive her, 
as he might deprive his next kin of all claim and give the entire 
residue to strangers. Over that residue he has entire power — he 
can carve it out and distribute it as he pleases and in what order he 
pleases. 

His general and specific legacies must first be paid, and then, if 
there is anythins lert, it goes to the residue. Tne widow had no 
right to the one-half of the Soulouff mortgage specifically. It was 
the duty of the executor to include that as well as all other assets 
in the inventorv and appraisement It is true he could not be re* 
quired to distribute it until it was payable and received. If it was 
lost from the insufficiency of the security or any other cause, Seth 
Zeigler would get nothing, and the widow would lose one*half of 
that item in the inventory and appraisement. As against her, the 
executor would be bound to collect and distribute it as soon as due ; 
the testator could not postpone it for the term *of 2Seigler's life. 
Nevertheless Zeigler would be entitled to receive the interest of 
|2yl00 during his. natural life. *'If the principal be paid in the 
l*Original Eddlim^pp, 233 and 234.] 
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lifetime of Seth Zeigler I direct the same to be re-invested by mr 
executors to secure the payment of the annual interest to him. It 
is clear to us that as long as the estate am do so after discharging 
all debts and paying over to the widow her one full moiety of the 
balance, Seth Zeigler is entitled by the clear intention of ttie testa- 
tor to receive his annuity for life before the residuary legatees re- 
ceive anything. The title of the widow is under and through the 
executor just as it would be under and through the administrator 
if there was no will. She could maintain no action against a stranger 
for any part of it. We think, therefore, that the learned court 
below was right in securing the payment of this annuity to Zeigler 
in preference to the claims of the residuarv legatees. 
Decree affirmed and appeal dismissed at the costs of the appellants. 

Coitti of Comnon ^pka% 0d)tq)lldU Connig. 

HUMMRL AMD WiFE VB. JeSSB FoSTEB. 

Opinion delivered September 7, 1874, by 

Green, J. — This is a motion to strike off a rule of reference, tipoa 
the ground that the arbitrators had no meeting even for purpose of 
adjournment at the time fixed, and that tberafore any subsequent 
proceeding by them were tcbra virea. The facts of the case appeal 
to be undisputed. % 

Upon the day and hour fixed for the meeting, to wit: Friday, 
the 24th day of July, 1874, at 3 p. m., the attorneys of both parties 
were present but none of the arbitrators appeared. The defendant's 
attorney, waiting until 4 p. m., went away, and then one of Uie arbi- 
trators snortly afterwards appeared, he continued the case until the 
Slst. 

The question arises could any subsequent meeting of the arbitra* 
tors or of one of them even for the purpose of adjournment be of 
any validity without the assent of the parties. 

It has been already decided in Weir vs. Johnson^ 2 8. A tL 459, 
that '* if arbitrators do not meet on the day appointed, their pro- 
ceeding afterwards is irregular, unless the defendant appear or con* 
sent to their proceeding." But the act of assembly reauires not 
only the day of the meeting of the arbitrators to be fixea, but also 
the hour, and it must follow that if they do not meet at or at least 
within the hour appointed, their proceedings would be irreguk^, 
unless made valid oy the appearance or consent of the parties. See 
Purdon's Dig. Vol. 1, p. 83, pi. 42. 

Nor is the exclusive jurisdiction which arbitrators have over a 
case after it has once bieen committed to them, infringed upon by 
the present motion to strike off the rule of reference — ^for aftor 
allowing the time to pass '^by without meeting, their jurisdiction 
ceases, and their right to proceed and determine has come to an 
end. If the parties do not consent then to proceed, the remedy is 
to have the rule of reference stricken off by the court, and proceed 
denovo. 

Our Rules of Court provide for the striking off of the rule of refer- 
ence by the prothonotary under such circumstances at the InBtance 
i*Oriffiual EdUiM^p. 239u] 
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of either party. See Rule 4, page 6. The jurisdiction of the arbi- 
trators has ceksed, and that of the court is restored again. Where 
a question arises whether under the facts of a case the jurisdiction 
of the arbitrators has determined or whether it still attaches, it is 
for the court to decide such question. The cases bearing upon this 
point are Octmpbell vs. Bank of Ckwego^ 10 Watts, 133, and Thompson 
Ts. WkUe, 4 S. ft R. 184. 

The motion to strike off the rule of reference is made absolute, 
at the cost of the plaintifil 



Siqireiiie Hanxi of Vettmfiltiaiiia. 
BucHER V8. The Dillsburg and Mechanicbbubo R. R. Go. 

A tabfleriptioii to stock of a propoMd railroad, made npon a blank shMt of paper, 
which. It was stipcilatod, should not be binding or be attached to the ''heading'* 
(whiefa eontained the terms of the association) until the subscriber had inspec t ed 
and approved of that instrument, is not binding until that assent 

8emhU: That there can be mo Talid sobecription to the stock of a company incorpor- 
ated under act of April 4, 1868, withsvt the pajment of ten per cent hj eaeh sub- 
scriber. 

Error to the Court of Common Pleas of Cumberland Oomity. 
Opinion delivered Jhme 4, 1874, by 

GrORDON, J. — ^The proposition made by the defendant, to prove 
that his subscription to the stock of the proposed railroad was made 
upon a blank sheet of paper, with the distinct arrangement with 
Brinks, who acted as agent in taking up the subBcriptions, that it 
should not have any binding force or be attached to tne ^* heading "« 
until he had an opportunity of inspecting and approving that in- 
strument, was material, and the court should have admitted it 

The act of April 4, 1868, section 1, under which this railroad 
company was organized, reads as follows: ^'Any number of citizens 
of Pennsylvania, not less than nine, may form a company for the 
purpose of constructing, maintaining and operating a railroad for 

public use ; and for that purpose may make and sign 

articles of association, in which shall be stated the name of the 
company; the number of years the same is to continue; the place 
from and to which the road is to be constructed, or maintained and 
operated ; the length of such road as *near as ma^ be, and the 
name of each county in the State through or into which it is made 
or intended to be made; the amount of capital stock of the com- 
pany, which shall not be less than ten thousand dollars for every 
mile OHistructed or proposed to be constructed, and the number of 
shares of which said capital stock shall consist; and the names and 
places of residence of a president and not less than six nor mord 
than twelve directors of tne company, who shall manase its aifairs 
for the first year and until others are chosen in their places. Each 
subscriber to such articles of association shall subscribe thereto his 
name, place of residence, and the number of shares of stock he 
agrees to take in said company," etc. 

It will thus be seen that the ^* heading " about which Brinks and 
the defendant spoke, was nothing less than the articles of assooisr 
[* Or^iiui/ lUifioii, ]>. 286.] 
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tion required by the above recited act It was therefore a matter 
of grave import to the sabecriber that he Bhoold know to what his 
name was to be appended. Moreover, it was doubtless the inten- 
tion of the legislature that such subscriber should know and care- 
fully consider the paper thus i)re8ented for his signature. For these 
matters involve not merely private rights, but also affect the public 
weal, and hence the parties to them are required to act With due cir» 
cumspection: and within prescribed lines. 

It IS therefore certain that, unless Bucher's subscription was 
attached to the articles of association with his assent for that pur- 
pose first had and obtained, it was of no force whatever and could 
not bind him. 

The judgment of the court below is therefore reversed, and a new 
venire awarded. 

We concur in the reversal of the judgment for the reasons given 
in the fore^ing opinion, and we also think that there can be no 
valid subscription to the stock of a company incorporated under the 
act of April, 1868, P. L. 62, without the payment by each subscriber 
of ten per cent on the amount subscribed, Whether the subscription 
is made before or after the incorporation of the company. 

Gbobgb Sharswood, 
HjSNRY W. Williams. 



"Hbnrl of Commoii yieoe, 0cl)fiBUciU (Etotmtg. 

k McHuQH V8, Basuore et aL 

The bond of a married womao for parohase money, though oonitStiUnig a Hen upon 
the land purchased, it invalid at a personal oSligation, and ezeoatioii will be re- 
•trioted to the land aold. 

Qumre, Whether a foreign corporation located in another State ii fabject to an at* 
taohment ezecntion ? 

Rule to restrict the proceedings to the property conveyed to 
Mary Bashore by plaintinl Opinion deliverea S^tember 14, 1874, by 
. Walker, J. — Tne following hctn have been agreed upon by the 
parties, to wit : 

That the plaintiff on March 1, 1872, executed and delivered to 
Mary 'Bashore, wife of David Bashore, a deed for two lots of ground 
and a building in Mahanoy city for $6,000, of which |3,0(X) were 
paid in cash and the balance was secured by bond and mortgage on 
the premises, executed by Mary and David Bashore. 

That after this Mary Bashore made certain improvements upon 
the property, and insured the building in the companies upon 
which these writs of attachment were served. 

That the first instalment of $1,000 fell due April 1, 1873, and 
that the building was totally destroyed by fire March 17, 1873. 

That the Miss. Ins. Co. and the N. Missouri Ins. Co. are foreign 
corporations, and that their agent here has no assets of the com<^ 
panics in hand. That judgment was obtained against these de- 
fendants for the first instdment, and these prooeemngs are to col- 
lect it out of the insurance fund. 

l*Original EdiHan, p. 287.] 
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The rule is therefore to restrict the oolleotio& of the judgment to 
the inor^;a^ premises. Mrs. Bashore being a married woman. 

The law is well settled that a confession of judgment by a mar^ 
rled woman is void, except to secure the balance of the purchase 
mone^ : for under the act of 1848, the power to purchase gare her 
the ngnt to contract for the payment of the purchase money: 
Patterson vs* RoMMon. 1 C. 81 ; Brunner'a Appeal, 11 Wr. 67; Oak- 
well vs. WaUere, 6 H. 79; FbUey'e Appeal, 17 P. P. 8. 468; Steinman 
T8. Swing, 7 Wr. 6a 

And her bond is invalid as a personal obligation, though it will 
constitute a valid lien upon the property : Ramborger vs. Ingrahm, 
2 Wr. 146, and is absolutely void, though given for debts contracted 
before marrii^. or for necessaries for the support of her family : 
Keq>er vs. Hdfncker, 6 Wr. 826 ; Olyde vs. Keidter, 8 C. 86 ; Dwranee 
vs. Seoti, 3 Wharton, 809. 

At law the contracts of a married woman are nullities : Olidden 
vs. Stru^, 2 P. F. S. 400. The plaintiff admits that this is law ; 
but he ^claims that the insurance fund arising from the destruction- 
of the building sold by plaintiff to Jdary Bashore is a suhstitution of 
the fund for uie property, and Jteed vs. LukiTta, 8 Wr. 200, is cited 
as sustaining that principle. 

Let us examine this view of the case. Mary Bashore effected 
these insurances upon her own property. 

That she had an insurable interest as the owner of the land is 
unquestionable, and that James McHugh as the mortgagee had 
likewise an insurable interest in the land (as ChiefJustice Thomp« 
son says in Gravemyer vs. Southern Mutual, 12 P. P. 8. 342), " would , 
be a waste of time to cite authorities to prove." 

True, a judgment creditor cannot insure, because he has a general 
and not a specific lien : Ruih^e Appeal^ 4 P« P. 8. 173. 

He has neither /u« in re. nor acL rem: Cover vs. Blade, 1 Barr, 496. 

The rule of law being that an interest may be insured, not a lien : 
MUtenberger vs. Beacon, 9 Barr, 198 ; Oravemyer vs. Southern Mut., 13 
P. P. S. 340; Narcrou vs. Ine. Ct,, 5 Harris, 430; WUem vs. ThtmbuU 
MuL, 7 Harris, 372. 

Prom these authorities there is no doubt that both the plaintiff 
and the defendant had separate and distinct insurable interests in 
the property. A part of Mrs. Bashore's interest was converted into 
money oy tne fire. If this be true, how can it be said that the 
money arising from her interest is mbetihded for McHugh's interest, 
which was separate and distinct from hers, and which he had failed 
to have insured. The conclusion strikes us as illogical. 

The (]^uestion has been raised before us as to whether a foreign 
corporation located in another State can be garnished, or in other 
words, is a foreigp corporation subject to an attachment execution 
under the provision ot'the act of the 13th of June, 18867 

Althougn the proceedings upon an attachment execution are in 
the nature of an execution as against the principal debtor, they are 
essentially in the nature of a suit at law or against the gamisher : 
JRWlion ei al. vs. N. Y. & Erie R. R. Co., 7 C. 115. 

There can be no doubt that a foreign corporation can be sued: 
I* Original Edition, p. 238.] 
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uet March 21, 1849, sec. 3, P. S. 216. And Berviee of the writ may 
be upon the agent: act April 11, 1868, Pardon's Dig. 796, pi. 29. 
See Parke vb. Com. Ins, Co.. 8 Wr. 422, act April 24, 1857, pL 318, 
£ec. 1, Pardon's Pig. 802, pi. 53. And a writ of foreign attachment 
may issue against a fordgn corporation. Act June 13, 1836, Pur- 
don's Dig. 716, pi. 3: Bushd vs. Qm. Ina. Co., 15 S. <fe R. 173. And 
a foreign corporation located here may be made garnishee in an at- 
tachment execution: Jonef vs. K x. & Erie^ 1 Gr. 457, 7 C. 114. 
But a municipal corporation cannot be made garnishee: act March 
20, 1845, P. L. 189, sec. 4, Purdon's Dig. 641, pi. 39, ErieYS, Knapp, 
5 Casey, 173. See authorities collected in Purdon's Dig. p. 639, in 
ioot notes. 

*Judge Sharswood, in the case of Barron vs. Morriion (called in a 
foot note in 2 Troubat A Haly Prac. 826), says, " there is no act 
of assembly which enables a party to garnishee a foreign corpora- 
tion in a suit against a third person." 

In Okri8tma$ vs. BiddUy 1 Harris, 223, which was a foreign attadi- 
ment attaching stock in a bank in Mississippi (though the certificate 
was held by a hroker in this State), Judge Coulter remarks that the 
attachment process is a proceeding in rem, and the matter and tiling 
attached must be in the power and jurisdiction of the court. You 
might as well, by an ideal and construction service on the perean of 
a defendant resident in Mississippi, summon him to appear in our 
court, or to attach him to compel an appearance bjr attaching his 
bank stock in a bank located and established by law in Mississippi. 
It is also a proceeding in persona: OhiUU & Cb. vs. Dioby^ 12 Hams, 
23 ; Brading vs. Seigworth^ 5 C. 396. It is necessary that the debtor 
of the defendant should be the garnishee: Raigud & Cb. vs. MeCon- 
neUy 1 Casey, 362. And that the attachment execution should issue 
from the county where the garnishee resides, otherwise the court, 
say the sheriff, could not go out of his county to serve him : Cbw- 
den vs. West Braa^ Banky 7 W. ft S. 432. See Purdon's IKg. 640, 
pi. 33. 

The agent of these foreign insurance companies, authorized to 
take applications and receive premiums, closely resembles a ticket 
agent or a railroad company, and service on such agent of an at- 
tachment execution is neld insufficient: Fowler eioL vs. PUtaburg^ 
F. W. A C.R.R. a>., 11 G. 22; Reed vs. Penroee, 12 C. 214; Bank 
m Ib^any 14 P. F. S. 236 ; Parke vs. Com, Ine. Cb., 8 Wr. 422. 
. HQwever it is immaterial to the merits of the case whether a for- 
eign corporation can be garnished in an attachment execution or 
not, which involves the construction of the several acts of 1849, P. 
L. 216, 1867, P. L. 318, and of 1868, P. L. 83, for we are clearly of 
the opinion that execution on this judgment should be restricted to 
the i^operty covered by the mortgage, all. the liens against the 
plaintiff having been satisfied^ 

Bole made absolute. 



i*OrigiMd EdUion, p. 289.] 



Digitized by 



Google 



COLUMBU ImL Oo. vs. lUaONHEIlCEB. 828 



tho^fttnu (Eoittt of llctutssliiiitticu 
GoLUifBiA Ins. Co. «t, Masonheimeb. 

Hie leereteiy of an inninnoe eompaajr ii the omn of oomnmnieetioii with policy 
holders, uid hu aathority to infonn a holder of the cancellatioii of hit policj. on 
Mieh emneellation there can be no recoyerj of eeecMincnt on preaiiBm rate. The 
language of the leeretary in thif eaae eonatamed to be a notlficamn of cancellation. 

Error to the Coart of Common Pleas of Cumberland County. 
Opinion delivered July 2, 1874, by 

• WiLUAMB, J. — ^The secretary nas the proper organ of communi- 
cation between the comiMmy and the defendant as the assignee and 
liolder *of one of its potides, and it was clearly within the scope of 
liis authority to infonn the defendant of its cancellation for the 
failure of the assignor to comply witih the condition upon which it 
was issued, and for the n<m-peTfoiiDance of which the company had 
resenred the right to cancel it If the policy was in fact cancelled^ 
there can be no recovery of the assessments on the premium note 
given by the defendant It was wholly without consideration if the 
contract of insurance was rescinded, after the assignment of the 
]>oUcy, for the n<»i-payment of a previous assessment by the as- 
signor. No questicm is made in regard to the right of the company 
to cancel the policy, but it is contended that it was not in fact can- 
leelled, and that the letter of the secretary, taken in its broadest 
sense, does not declare that the company had cancelled the ptolic^, 
but only tfiat they bad power to do it if they chose to exercise it 
There can be no doubt, as already suggested, that the letter of the 
•ecretai^ was within the scope of his official authority, and that it 
k bindmg on the comi>any, whether they ezpressljr authorized it 
or not The only question then is, whettier it admits of the con- 
etmcticm put upon it by the defendant It is true that he does not 
assert in express terms that the company have cancelled the policy 
for ihe non-nayment of the assessment, but is not this the obvious 
meaning ana import of its language? If ii was not intended that 
the defendant should understand that tlie policy was cancelled, why 
was he informed *'that the company cancelled all policies on 
which the assessment is not paid in thirty days after the same is 
called for ? " And why was he told : ^ If von have paid the aeent 

Sou are all right If not. the company will renew the policy when 
; it paid? " What is tne meaning of this laniniage if it was not 
intenoed to convey the impression that the poUcjr was cancelled ? 
Tliat the defendant so understood it is shown by his acts. He re- 
turned tfie policy to the assignor, obtained other insurance, and in- 
formed the company of the feet If the company did not mean to 
be understood as having cancelled the policy, wh3r did they not 
nndeoeive him? They do not deny but tacitly admit that they re- 
ceived hiB letter. Why then should they not be treated as having 
acquiesced in the construction which he pot cm the secretary's 
communication ? If he misapprehended its meaning it was their 
duly U> infonn him of his mistake. But it is evimnt from the 

[^Original EdiUmi, p. %i0.2 
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whole tenor of the letter that he understood it just as it waa in- 
tended he should. If so, the letter was rightly admitted in evi« 
dence, and the case was submitted to the lury with as &vorable in- 
structions as the company had any right to ask. Judgment af- 
firmed. 



*€ovat of Ciniiiium yieos, ScfiiisUiiU Cmmts. 
Oass v$. The Schuylkill Iron Co. 

Appesmnoe is a wmiver of notice to appear in an application for a itaj of exeention. 
In calonlftting the thirtj dajs allowed hj law to enter bail for a staj, the daj on 
which judgment ia entered ia ezeluded. 

Application for a stay of execution. Opinion delivered by 
Walker, J. — On June 29, 1874, judgments were taken against the 
defendant in both these cases, and on July 29, 1874, the parties by 
their counsel, appeared before me at chambers, and the defendant 
offered Jno. Beury as bail for a stay of execution. The Slst rule 
of court rec^uires twenty-four hours notice to the opposite party in 
an application for a stay of execution of the person to be offered 
and ot the time and place. This was not given until a few hours 
before the meeting, but the counsel of all the parties appeared at 
the time and place named, and the bail was offered and objected to 
by plaintiff for the following reasons, to wit: 

1. That the motion was not given in accordance with the rule of 
court 

2. That the bail was not entered within the thirty days required 
by act of assembly. 

As to the first objection the plaintiffs say that they appear by 
their counsel only for the purpose of objecting to the entry of the 
bail. 

The only object of the rule of court is to give sufficient notice to 
the plaintiff of the approval of the bail to enable him to object to 
its entry either on the ground of insufliciency, or for any other legal 
reason. The act of assembly confers the right, and is a privilege 
(12 S. & R. 416) and the rule of court i>rescribe8 the time. 

The counsel having; appeared at the time and place mentioned in 
the notice, their objection that they had not twenty-four hours 
notice is immaterial, and is cured by their appearance and a waiver 
of the time: Stroup vs. MeOlure, 4 Y. 623; Shrober vs. Mather, 13 
Wr. 21 ; Zum'$ Church vs. St. Peter^$, 6 W. & S. 215; Hatch vs. Stett, 
16 P. F. 8. 264 ; MnermUe Road Oaae, 1 Foster, 6. 

To sustain the objection it is ur^ed that the act of June 16, 1836, 
relative to execution (Purdon's Dig. 634, pi. 5) requires bail to be 

S'ven and approved during thirty days, and that a stay of execution 
dng a privil^e in derogation of the common law rights of the 
plaintiff, that act must be construed strictly, and also in computing 
the time, the day on which the judgment is entered (to wit, the 29ta 
of June) must be included, and the case of the Erie Bank vs. 
Cbmpton, 3 C. 195, is relied on as determining this *point But I am 
of the opinion, that only . decides, that bail enterea thirty«two days 
i^Original Edition, pp. 241 and 242.] 
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after judgment is not within the prescribed time. The only ques- 
tion is should the day on which the judgment is entered be included 
in the thirty days ? 

Judge Porter in Oromlien vs. Brenk^ 5 G. 525, when speaking of the 
two years jpven to redeem land sold for tuxes, reviews thu whole 
question of time mentioned in the statutes, and says: "^ If the day 
of redemption were fixed at one day after the day of sale, that dny 
could not be the day of the sale, lor it might he made at the hibt 
moment of the day. and the owner being thus prevented from ten- 
dering on that day would lose his right; tlie time mentioned must 
tlierefore be the following day, so of one year and of two years." 

See the numerous authorities collected by his honor in the case 
referred to. In addition to this I am informed that the practice in 
this county has been in accordance with this view. I therefore 
think that the defendant has brought himself wiUiin the provbions 
of the act, and the bail offered being sufficient it i» therefore ap- 
proved. 

Unpxtmt Cmrt of {UnsMgliiatiia. 
Reeser v8. Johnson. 

1. A ]^ftiiitiir will not be restrained from sellinff an allepred interest in renl estate, of 

kis Jiid|^ent debtor, iuilef>8 the want of snob interest is clear and mauitest. The 
dotenninatiott of title will be left to an ^eatment. 

2. In this case the invalidity of plaintiff's lien b^ reason of defendant's adjodicatad 

bankruptcy, was not sufficiently clear to justify an order restraining executitm. 

Error to the Ck)urt of Common Pleas of Cumberland County. 
Opinion delivered July 2, 1874, by 

Mercub, J. — ^The validity of the judgment against the defendant, 
is unquestioned. It was regularly obtained by adverse proceedings, 
before any action in bankruptcy was commenced against tlie defend* 
ant. The plaintiff claims it to be lien on certain real estate, 
formerly owned by the defendant and seeks to sell the &ime by 
virtue of execution issued on this judgment 

The assignee in bankruptcy, of the defendant, denies the exist- 
ence of the lien. On application of the assignee, the court enjoined 
the plaintiff against selling the real estate conveyed by s^iid assignee 
to Jacob Coover. 

The general rule unquestionably is to permit a sale of any alleged 
interest in land, of the defendant in the judgment If tiie defend- 
ant has no interest in the land, no title passes. The question of 
tide is usually left to be determined in action of ejectment: Bunter^a 
Appeal^ 4 Wnght^ 194. It is true this case recognizes the right of 
the court to enjcMii against a sale of the real estate of the wife on 
an execution against "^her husband. It was supported on the ex- 
press laneuage of the statute absolutely prohibiting the property of 
a marriea woman from levy and sale, for the debts and liabilities 
ot her husband, and the unquestioned fact that the land was the 
exclusive property of the wife. It was there said, a clear case of 
title^ in the wife must be shown, ^' otherwise a court of equity will 
not interfere, but leave the creditor to pursue his process, and tl^e 
porcbaser at the sale to establish his title in ejectment'' 
15 l*Original Edition, p. 243.] 
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It must be conceded, if the assignee in bankruptcy rosts his right 
on the proceedings in bankruptcy alone, he is not entitled to the 
order he hzis procured. The award in favor of the plaintiff was 
obtained several days before proceedings in bankruptcy was com- 
menced against the defendant: Roher's Appeal^ 12 P. P. Smith, 498; 
Fehley vs. Barr, 16 Id. 196; Kdler vs. Dmmedd et al., 18 Id. 449. He 
therefore seeks to fortify his position by invoking the aid of the 
voluntary assignment previously made by the defendant in the 
judgment, for the benefit of his creditors under the laws of this 
State. It appears, however, that one of the acts of bankruptcy 
charged in the petition, filed against the defendant with the execu- 
tion of that very assignment, and he was declared a bankrupt by 
general adjudication. 

Upon bill in equity subsequently filed in the Circuit Court of the 
United States, by the petitioning creditor, and by the assignee in 
bankruptcy, against the assignees under State law, it was adjudged 
and decreed that said voluntary assignment was null and void, 
providinor, however, that all acts theretofore duly performed by the 
assignees under the assignment for the benefit of tlue creditors be 
deemed valid and effectual, on their duly accounting to the assignee 
in bankruptcy for what they had received, and that they surrender 
and deliver over to him all the remaining estates and effects. It 
was further ordered, that from and after said decree they desisted 
from acting therein further than directed thereby. 

This decree of the Circuit Court may be held sufficient to notify 
the previous acts of the assignees under the laws of this State, and 
to prohibit their further action. Its binding force may extend to 
all persons and things brought within the jurisdiction of that 
court. The plaintiff in this case, however, was not a party to those 

Sroceedings. No question was there considered as to the lien of 
is judgment, nor as to his rights as creditor of the bankrupt. He 
never presented or proved his claim before the register in bank- 
ruptcy. He in no manner took part in any of the proceedings ia 
bankruptcy. He rested upon his judgment and relied upon the 
lien which he claims to have thereby acquired. 

Without giving any opinion as to the validity of the lien, claimed 
by the plaintiff, we feel constrained to Bay, that its invalidity is not 
so clear as to justify the order made by the court below. The 
plaintiff should be at liberty to proceed and sell, and the purchaser 
to try his title by ejectment 

Order reversed, 

'^'Stqitenie (Eoittt of ^eimsshiaiiia. 

Trimbath and Wife vb. Patterson et oL 

1. The jurisdictioa of the magistrate should be affirmativelj ahown by the reeoitl in 
a proceeding to obtain possession of the premises for nonpayment of rent. 

3. The amount of the rent due and in arrear should always oe endorsed on the writ 
of possession. 

Error to the Court of Common Pleas of Blair County. Opinion 
delivered July 2, 1874, by 
WiLUAMs, J. — ^The main question in this case was decided in 
[♦ Original Edition, p. 2Ui} 
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McDemwtt vs. Mcllvainy reported in the Legal Gazette, Vol. VI., No. 
22, 176. It was there ruled, for reasons which need not be repeated, 
that it is essential to the validity of proceedings under the landlord 
and tenant act of April 3, 1830, P. L 187, to obtain possession of 
demised premises for the non-payment of rent, that the jurisdiction 
of the mi^strate should be affirmatively shown by the record. The 
act does not authorize proceedings against a tenant for life or in fee 
under a deed of perpetual lease, but the jurisdiction which it confers 
is limited to the case of a demise for years or for a less period, and, 
therefore, it is a fatal defect if the record doed not show the term 
for which the premises were demised. In the case before us the 
record does not show that the complainants, or anv one under whom 
tliev claim title, demised the premises to Mrs. Trimbath, nor does 
it show that they were demised to her for a term of years or a less 
period, and, consequently, there is nothing on the face of the record 
showing that the magistrate had jurisdiction of the proceedinc^s. 

The omission to ascertain and determine the amount of rept 
actually due and in arrear, and endorse the same on the writ of 
possession, was clearly an error. 

The act requires this to be done in order that the tenant may, if 
he sees fit, supercede the writ by paying to the constable, for the 
use of the lessor, the amount of the rent together with the costs of 
the proceeding. And it was a flagrant error, though not assigned 
as such, to issue a writ of possession, on the da^ the judgment was 
entered, in face of the provision that no writ of possession shall be 
issued for five days after the rendition of judgment. There is 
nothing of substance in the other assignments that call for special 
notice or discussion. The want of jurisdiction is fatal to the whole 

Sroceeding, and, if the demise was in fact for a term of years, the 
efect in tne record is irremediable. 

The Judgment of the court below is reversed, and the proceedings 
of the justice of the peace are set aside at the costs of the complain- 
ants, the defendants m error. 



^Stqnptme (Eottrt of |)enii0slti(inia. 

Warpel w. Frantz and Wipe. 

If % raretj sigM and delivers his bond on the express condition that his eo-snretiet 
should sign it, unless snch condition is complied with, it cannot be enforced. Kx« 
press assent to such condition bj the obligee is not necessary. 

Error to the Court of Common Pleas of Lancaster County. 
Opinion delivered July 2, 1874, by 

Williams, J. — ^The verdict of the jury establishes the fact that 
the defendant was not induced to sign the bond by false representa- 
tions or misstatements of the plaintiff's husband and agent He 
was, therefore, liable as surety for the amount of the bond, though 
it was not signed by one of the co-sureties named therein, unless 
its delivery was conditional, and only to become absolute upon 
obtaining his signature. Its possession by the plaintiff was pnwia 
jTocte evidence of actual delivery, and the burden of showing that 
{^Original Editionyp. 245.] 
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it was delivered as im escrow, was on the defendant Whether its 
delivery was absolute, or conditional, was a question of fact for the 

•determination of the jury, and if it was submitted to them witti 
I)roper instructions the judgments must be affirmed ; otherwise it 
must be reversed. The court charged the jury " that the plaintiff is 

-entitled to recover the amount due on this obligatiou from Warfei, 
the defendant in this action, unless you find, from all the evidence 
in the cause, that . . . Warfel, when be executed the bond and 

'handed it to Frantx, expressly stipulated that Frant? should not 
deliver the bond to Mrs. Frantz, to whom it is made payable, until 
ihe names of Christian Scheetz and Henry Scheetz were obtained 
to it, and Mr. Frantz so promised ; in such case, until the condition 
was performtHl, there could be no legal delivery, and it would not 

"be the bond of Warfel." And in answer to the defendant's sixUi 

«>int the court said : " The handing of the bond, after signing it, by 
^arfel to Frantz, completed its delivery, and in the absence of firaua 
on the part of Frantz in obtaining it, or an express stipulation on 
the part of Warfel assented to by Frantz, that it should not be given 
to Mary Ann Frantz, to whom it was made payable, until tiie names 
of Christian and Henry Scheetz were signea to it, made the contract 
expressed in the bond perfect in reference to Warfel, the defendaolk 
and it may be enforced against him." 

Undoubtedly it was not an alisolute, but a conditional delivery 
of the bond, if Warfel, when he handed it to Frantz, expressly 
'Stipulated, and Frantz promised, that it should not be delivered to 
his wife until the names '''of Christian and Henry Scheeti were 
obtained to it. But what if Frantz made no such promise ? Was 
there then a good and valid delivery of the bond ? If the defendant 
signed and handed it to Frantz upon the express condition thitt it 
was not to be delivered to his wife until the names of ChristiaQ and 
Henry Scheetz were obtained to it as co-sureties, then Franti bad 
no right to treat it as an absolute delivery, whether he expressly as- 
sented to the condition or not. It did not require the assent in 
order to make such a delivery conditional ; and if it did, his assent 
would be implied from his acceptance of the bond. The defendant 
was under no obligation to sign as surety. It was a voluntary act 
on his part, and he had the undoubted right to insist, as a condition 
precedent to its actual delivery, that it should be signed by Christian 
and Henry Scheetz as co-sureties ; and if he did, no liability would 
arise until the condition was complied with. But the jury may 
have inferred from the instructions of the court that such a condition 
would not have been binding unless it was expressly assented to by 
■Frantz, and in this aspect of the case, both the charge and the 
answer to the defendants sixth point had a direct tendency to mis- 
lead them. The court should have affirmed the point without 
qualification, and instructed the jury in accordance therewith that 
U the defendant handed the bond to the plaintiff's husband with 
the understanding that he should procure to it the names of Chris- 
tian and Henry Sheetz, it was only a conditional delivery, asd 
unless such condition was complied with, its payment cannot be 
enforced. 

i*Origmal Editim, p. »46.1 
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The other assigtitnents are not sustained, and there is nothing &i 
them that calls wt discussion. 
Judgment reversed and a venire faoioM de novo awarded 



(Etran of Crawra |)leM, 0cl|ttiliiUl Comtto. 

Hughes vs. 6allan& 

ne dontmcts o^ an infant at common law eannot be enforced ezeept for neeessarie*i 
When the iufknt repreaente himself of age, and thu obtaiaa the eredit, he beoomet 
Uabte in an action on the eaie for daiiagea. 

Motion for a new trial. Opinion delivered fVbriMty 16, 1874, by 
Walker, J. — The evidence in this case was that the defendant 
employed Patrick Christopher Hughes, a small bov, to drive hors^ 
for him attached to his boat on the Schuylkill Navigation Canal, 
during the summer of 1871. The wages of the boy the defendant 
refused to pay, and suit was therefore brought by his next friend, 
James Hughes. 

It appeared on the trial that Thomas Grallans, the defendant, was 
also a minor under the age of 21 years, and this was the ground of 
the defence, '''the contract not being for necessaries furnished. The 
eourt, upon the request of the defendant, instructed the jury that 
if the defendant was a minor at the time the contract was made and 
the services were performed, the plaintiff could not recover. 

Was there error in this? 

No doubt this is a case of hardship, but the hardship of special 
eases has, it is said, run away with tne law, and it has been' found 
It dangerous expedient to fritter away a principle to sustain an ex« 
oeption. 

The contracts of an infant at common law cannot be enforced ex- 
cept for necessaries : 1 Blackstone Com. 466, and notes by Judge 
Bbarswood : Curtin vs. PaiUm, 11 S. A R. 305 ; Cfenwon vs. Bush, S 
Binney, 41^; Penrose vs. Cwrren, 3 Rawle, 351; Stiver vs. Shelhackj 1 
Dallas, 165 ; Broton vs. MeCune, 5 Sanford, 228 ; 1 vol. American 
ticading Cases, 307 ; 2 vol. Smith's Leading Cases, 653, 5th American 
ed. ; Norris vs. Vance, 3 Richardson, 164 ; vonroe vs. Birdaall, 1 Johns. 
127 ; McGinn vs. Shaker, 7 Watts, 412. 

And this is so. even though he represented himself to be of age : 
BurUy vs. Russel, 10 New Hamp. 184 ; West vs. MoorCy 14 Vermont, 
447 ; 1 Blackstone Com. 466. See Adams* Equity. 362 and notes^ 

Legal incapacity cannot be removed by fraudulent misrepresen- 
tation, nor can there be an estoppel involved in the act to which th^ 
incapacity relates : Keen vs. Cbfeman, 3 Wf. 299. 

Infants are liable for their torts : Bullock vs. Babcock, 3 Wend. 391 : 
Vasse vs. Smith, 6 Cranch, 226. But not when the contract is stated 
as an incident of a supposed tort: Wilt vs. Wdsh, 6 Watts, 9; Kem 
n. Hartman et nx., 12 Wr. 497. 

Infants are liable for necessaries : Rundd vs. Keeler, 7 Watts, 28ff; 
Com. vs. Hand, 2 Pa. Rep. 833 ; 1 American Leading Cases, 300 to 
80B, and notes. 

The term necessaries is a relative one, And what lure necessaries 
{^Oriffirtal £dUum,p. 241] 
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must be determined by the age, fortiine, condition and rank in life 
of the infant: 1 Black. Com. 466 and note 14 ^Sharswood's ed.) 

Monevs loaned for repairs are not necessaries : Wed vs. Gregg. 1 
Grant, ^8. And there may be no recovery for necessaries when tne 
infant has a guardian : OtUkrie vs. Murphy^ 4 Watts, 80 ; Walling vs. 
ToU, 9 Johns. 141 ; Angel vs. McLeUen, 16 Mass. 28. 

And in an over supply a tradesman acts at his peril: Johnson vs. 
Linei^, 6 W. & S. 80. 

Wlietlier the person be a minor or not is a question for the jury : 
1 Black. Com. 466, and notes: 1 M. A S. 738. 

And in doubtful cases it is better to admit the evidence and judge 
of its effect afterwards : Allen vs. McMaster, 3 Watts, 181. 

Though an infant, therefore, be not liable for his contract, he is 
nevertheless answerable in an action on the case for damages : FiU$ 
VB. HaU, 9 New Hamp. 441 : Wallace vs. Moras, 5 Hill, 391. 

The rule is therefore discnarged. 



*fhi9xtmt Conn of pmtmjil»(ndcu 
Fry's Appeal. 

Where the /nndn arising from a sheriff's sale are insaffioient to paj liens prior to a 

Judgment, it in error to anplpr any of the ftind in payment of the costs on saah 
ndgment arising prior to tne issuing of the JL fa. 

Appeal from the Common Pleas of I^ncaster County. Opinion 
delivered Maij 26, 1874, by 

Mercur, J.— In the distribution of money raised by the sheriflFIs 
sale of reni estate the costs of sale should first be paid and the reai* 
due of tlie fund be applied on the liens, divested by the sale, ac- 
cording to their priority. The ccwts thus preferred do not include 
those made in obtaining the judgment, but commence with ttie is- 
suing of the execution necessary to effect the sale. In this case the 
fund was insufficient to pay theliens which wereprior to the judgment 
in favor of Groff, on which the sale was made. It was, therefore, error 
to apply any of the fund in payment of the costs of his judgment 
maae prior to the issuing of the j!./a. In decreeing the costs of 
subsequent judgments to be paid the error is equally manifest 
The learned iudge appears to have thought, inasmuch as these costs 
were officers fees, ana the sheriff had collected a fund by a sale of 
the property of the defendant in judgments, therefore those fees 
were collected and the money was held in trust for the officers en- 
titled to receive it. The fallacy of this reasoning is in assuming 
that those fees form a part, and the sale was not made on process 
issued on either of them, no part of those judgments were collected. 
Hence the money could not be held in trust for the officers who 
Were entitled to those fees. The fees for all purposes of the distri- 
bution of this fund stood upon no higher ground than other parts 
of the judgments to which they were attaclied. 

Decree reversed, and now it is ordered that the record be remitted, 
with instructions to decree a distribution conformably to this opin- 
ion, and tliat the costs of this appeal be paid by the appellees. 
["^Original EdUian, p. 248.] 
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*Co»rt of (Cmnmon 91eiw« (tobombia Comug. 

The Locust Mountain Coal and Iron Company vs. John Cur- 
ran et oL, School Directors, and Martin Purceli^ Collector of Taxes 
of Conyngham Tovmship School District. 

In a proceediog bj bill in eqnitv to restrain the oolleetion of school taxes, the ooart 

will not inquire into the validity of the appointment of the collector, he having 

given bond with sureties approved as required by law. 
The act of May 8^ 1854, did not establish a fixed rate of taxation for school purposes. 

It merely provided u standard by which the maximum rate could be ascertained at 
. the time the tax is levied, to wit : the amount of both State and coun^ taxes 

authorized by law. 
The act of Februarv 23, 1866, exempting real estate from the three mill tax for State 

purposes operated as a reduction of alike amount on that species of property for 

school nurposefi. 
A levy or thirteen mills on real estate is three mills in excess of what the law allows. 

The collection of such excess may be restrained by injunction. 

In equity. Motion for a preliminary injunction. Opinion filed 
September 29, 1874, by 

Elwkll, p. J.— The plaintiff's bill alleges that Martin Purcell, be- 
in^ one of the school directors of Conyngham township, was ap- 
pointed collector of the school taxes and also that the school direc- 
tors of that district have levied a tax of thirteen mills on the dollar 
of the adjusted valuation of their real estate which the defendants 
are proceeding to collect. It is complained that Martin Purcell was 
improperly ai>pointed collector and that the tax above ten mills on 
the dollar is illegal. It appears by the answer of the defendants 
that Martin Purcell, being one of the school directors, was duly 
elected treasurer of the board and that no person ofiering to take 
the office of collector, he was appointed thereto and gave bonds ap- 
proved, as required by law, for the due performance of the duties 
of tlie respective offices. The plaintiff now moveb for preliminary 
injunction to restrain the collection of any pnrt of said tax by Mar- 
tin Purcell as collector and to prevent the collection of three mills, 
part of the sai<l tsix, by the hand of any person. 

The fii*8t ground upon which the injunction is asked is untenable. 
The collector is at all events an officer de facto, the validity of whose 
appointrtient ainnot be inquired into in this collateral ))roceeding. 
And if it could, we would not put forth the strong, arjn of the law 
to stiiy the collection of school taxes unless we were satisfied that 
irreparable loss *would be sustained by the taxpayers ol the district 
unless we <lid. Nothing of the kind is alleged, and for thnt reason 
alone we would refuse the injunction to restrain the collection of the 
tax genenilly. In another case, No. 296, September Term, 1874. a 
quo warranto against Martin Purcell to show by what authority ne 
exercises the duties of the office of collector of school taxes of 
Conyngham school district, in an opinion just filed, we held, for 
reasons given, that he was dul^ appointed to the office and j^ave 
judgment in his favor. That judgment is conclusive of his right 
while it stands unreversed upon the record. 

But the directors went beyond their authority when they levied 
I* Original EdiHan, pp. 249 and 260.] 
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A tax of more than ten mills on the last adiusted valnation of the 
real estate in their district At the time of levying this tax the rate 
per cent, for oooniy taxes was limited by law to ten milk on a dol- 
lar. Taxation is regulated wholly by statutes. Both the subjecta 
for taxation and the amount of tax authorized can be ascertained 
only b^ reference to acts of assembly. In order that school direc- 
tors might be provided a ready and convenient guide, both as to 
subjects of taxation, their values and the amount of tax which theT 
are authorised to levy, the legislature passed the act of Hay, 1864, 
the 29th section of which requires the commissioners of the county 
to furnish them with a correct copy ot the last adjusted valuation 
of proper subjects and things made taxable for State or county pur- 
poses, which subjects and things are made taxable for school pur- 
poses. Having thus ascertained the objects of taxation, the next 
section regulates the amount of tax thereon. Not by any specified 
rate per cent, but by a maximum, to be ascertained by reference to 
other laws upon the subject The 3^)th section of the act provides 
that '* the board of directors shall, on or before the first Monday in 
June, annualljr proceed to levy and apportion the said school tax, 
pursuant to this act, not exceeding the amount of State and county 
taxes authorized by law to be assessed on all objects, persons and 
property, made or to be mad« taxable for State or county pur* 
po^e?. 

The amount is not to exceed that authorised by law for State and 
^unty purposes. Authorised when ? at the time of passing the 
act or at the time of levying the tax? If the former was intended, 
the lawmakers could scarcely have omitted the word '' now " and 
thus establish a fixed rule not to be varied by subsequent legisla- 
tion in regard to State or county tax. I submit that the amount 
of tax which could be levied was to be ascertained by the standard 
fcnmished by the act of 1854, which was and is the amount author- 
ised by the law at the time of levying the tax and not at the date 
01 the enactment 

The act of April 8, 1846, forbids the granting of injunctions by 
the courts against the erection of any public works '^erected or in 
progress " under the authority of an act of the legislature, until the 
questions of title *and damages were decided, held that the ^ worka 
erected or in progress " referred to were not limited to the date of the 
enactment, but that the law applied to the time when resort was had 
to a court of equity : WMert vs. The Oiiy of Philadelphia, 12 Wright, 
439. The rules of construction there applied are applicable to the 
net of 1854. The directors are requirea annually to levy a tax, ami 
(he law in force at the time as to the amount is tiie authority under 
which they act 

In 1854 the law imposed a tax of three mills on a dollar of the 
valuation of real estate for State purposes, and ten mills for county 
purposes. But on the 23d of February, 1866, P. L. 83, an act was 

fassed exempting real estate firom all taxation iot State purposes, 
'rom that time to the present the amount authorisea by law 
to be levied upon real estate for either State or county purpOMi 
ef both is limited to ten mills on a dollar of the valuation. 
i^Oriainal EdiHm, p. 261.] 
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I am unable to ooncnr in the views expressed by the superin- 
t^^ndcnt of conimon schools on this subject He declares it to have 
l>een the *^ obvious intention of the law to fix the amount of tax at 
tliirteen mills on the dollar, and thus avoid the perplexing changes 
that would otherwise cripple the financial managements of school 
afbirb.^ School decisions 1873, page 74. With all due respect to 
the opinion of the superintendent, I am compelled to differ with 
him, and to hold, that the maliifest and plain intent of the act was 
to allow to be imposed each year for school purposes, as much as 
the law allowed for both State and county purposes. 

I hold, too, that if the legislature should add to the list of things 
made taxable, some things not taxable for State or county purposes 
in 1854, such subjects would at once become taxable for school 
purp^oses. And if the rate per cent were increased from what it 
was in 1854 for State purposes the increase for school purposes ac- 
cording to the express language of the act might be equal to the 
amount thus increased. If this be so, and it is too clear to be 
doubted, it follows with equal reason, that when subjects of taxa- 
tion are reduced in number, or the tax made less for State and 
county purposes, the amount of school tax undergoes a like reduc- 
tion. 

Since the act of 1866 the amount of tax on real estate is limited 
by law to ten mills on a dollar for State and county purposes — 
there being no State tax and the limit for county being that 
amount In adopting thirteen mills as the rate per cent in taxing 
real estate the school directors exceeded their authority, and to the 
extent of that excess may be enjoined : Shirh vs. Bucher, 3 P. F. 
Smith, 94. 

In Goirdl vs. Murahy^ 1 Legal Gazette Rep. 496, we refused to 
enjoin the collector, holding that although irregularly assessed the 
tax levied in that case was not illegal. In the argument we went 
furUier than was necessary, but the point decided was not in con- 
flict with what we now hold. 

♦And now, September 29^ 1874, th^ motion for a preliminary in- 
junction came on to be heard and was aigued by counsel, and upon 
due consideration thereof it is ordered that a preliminary injune- 
tion be issued to restrain the defendants from the collection of more 
than ten mills on the dollar of the last adjusted valuation of the 
real estate of the plaintiff in Conyngham township. Before the 
writ goes out the plaintiff is required to give bond in the sum of 
three hundred dollars as required by law with surety to be ap- 
pioTed by me. 

Otqirtme Court of {letuiiotomifu 
MiSHLER ir«. Reed and Hekdersoit. 

lUtmMe pnteliSMr of negotiable paper for value eannoi be affected by privAle nil- 
derstanUingt between third partiei. 

Error to the Court of Common Pleas of Lancaster County. Opin- 
ion delivered May 18, 1874, by 

i^Ori(jiml Edition, p. 262.] 



Digitized by 



Google 



284 Sbbds vs. Kahlkr. 



Agnew, C. J. — ^The offer, the rejection of which is assigned for 
error, lacks an essential element, viz., notice to the plaintins of the 
fact that Frey had no right to control the proceeds of the note. 
Admitting all the facts offered to be proved, if need and Henderson, 
when they discounted the note, had no knowledge that Mishler was 
to control the proceeds, they were bona fide purcnasers of the paper 
for value, and cannot be affected by the private understanding oe- 
tween Prey and Mishler. The printed form of the note kept for 
general use, was no notice to the plaintiffs, because the words ** credit 
the drawer," constituting a part of the printed form, were not sub- 
scribed by the payee. On the contrary, the fact that they were not 
subscribed, ana that the note was turned over and endorsed by 
Mishler in the blank, was evidence that the parties did not intend 
to use the note according to the form. Ii Mishler intended to 
control the proceeds he ought to have endorsed the note specially 
to his own order, or to the credit of his own account. 

But by his endorsement in blank he sent the note out into the 
channels of business to be used by the bearer. The fact that the note 
is found afterwards in possession of the maker, before it has fallen 
due, affords no legal presumption that it has been paid and taken 

S. It is not presumed that the drawer paid it before maturity, 
is point was decided in Eekert vs. Camerony 7 Wright, 120. 
We discover no error in the rejection of the defendant's offer, and 
the judgment is affirmed. 



^Supreme (Eonrt of {letuiiolocmia. 

Seeds vs. Kahler. 

A wife maj purchase property on the credit of her separate estate and hold it against 
tne creditors of her husband. 

Error to the Court of Common Pleas of Huntingdon County. 
Opinion delivered June 1, 1874, by 

Mercur, J. — The plaintiff in error was the unquestioned owner 
of the farm on which she and her husband resided. She was en« 
gaged in its cultivation. The jury has found that she owned the 
stock, farming implements, and crops upon it Her husband acted 
as her agent in overseeing the &rm, and in conducting her business 
generally. He had been for many years, prior to the purchase of 
the mare in question, and then was, notoriously insolvent She 
had good pecuniary credit, he had none. The note given on the 
purchase of the mare of Kahler, indicated upon its face, that her 
credit, not her husband's, was pledged for its payment Whether 
her name was signed as surety or as principal, it professed to bind 
her only, and not him. Hence, whether the purchase was made 
of the defendant, as claimed by the plaintiff, or whether it bad 
previously been made of Kahler for her husband, as the defendant 
testified, the fact remains, that the husband signed the note on be- 
half of his wife. It is well settled that when the wife has a separate 
estate, and she buys property on the credit of that separate estate, 
she may hold it against the creditors of her husband : Wieman vs. 
l*Original Ediiion^p. 253.] 
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Andmm et at, 6 Wright, 311 ; Rusk vs. Viyughi, 6 P. F. Smith, 487 ; 
Brown vs. Pendleton et al.^ 10 P. F. Smith, 417 ; Musser vs. Oardner. 
16 P. F. Smith, 242. It is not necessary that she shall have paid 
for it at the time of her purchase. She is not precluded from buy- 
ing upon credit, provided it be upon the credit of her separate 
estate. It is incumbent upon her to establish the fact that the pur- 
chase was so made, to protect her title against the creditors of her 
husband. The fact is to be established by proof which satisfies the 

i*ury. As already shown she had a separate estate, her husband 
ad none. The question then is, was there sufficient evidence to 
leave to the jury to find whether the mare was purchased for the 
j]Jaintiff and on the credit of her separate estate ? Both tihe plain- 
tiff and her husband distinctly testify that the purchase was made 
of the defendant some time aner he had purchased of Kahler. In 
answer to the direct (question put to the husband, whether it was 
bought for him or his wife, he answered, " it was bought for Mrs. 
Seeds, for her use." He also testified that his wife acknowledged 
her liability to pay. This then was a ^ratification of his authority 
to bind her in the purchase. It is true, in the course of his testi- 
mony he said, *' we bought " and *' we have not yet paid," but this 
language does not necessarily imply, that he and his wife jointly 
purchased. The language " we bought " or " we sold " is that whicn 
every wife and every child, frequently uses in speaking of a pur- 
chase or a sale made by or for the husband and father. It is the 
familiar expression of every clerk in speaking of the business trans- 
actions of his employer. With fully equal reason and propriety 
may it be used by a nusband who is acting as agent for his wife, 
witnout conveying the idea he is acting for nimself. It was for the 
jury and not for the court to put a construction on this language, 
yet the learned judge said to the jury, " it is not alleged that Mrs. 
Seeds acquired this portion of the property in any other way than 
by a joint purchase with her husband, therefore, this evidence, it 
seems to us, fails to establish her claim to this mare, and we so 
instruct you." The testimony of the defendant that he did not sell 
the mare to the plaintiff, but purchased her of Knhler for the hus- 
band in his own right, created an issue of the fact for the jury. 
Under proper instructions the court should have submitted the evi- 
dence to the jury to find by whom, and on whose credit the pur- 
chase was made. The learned judge, therefore, erred in directing 
the jury to find for the defendant as to the mare. 
Judgment reversed and a venire facias de novo awarded. 



Sleek et oL vs. Turner^s Assignee. 

1. A Jadgment note dated more than foar months pHor to the adindication of bank- 
raptejr, bat entelied and execution iivned thereon within that time, ia not ipso 
faeiQ fraudulent. 

8. It requires something more than mere passive non-resistance to invalidfkte a Judg* 
ment and levy when the debt is really due and defendant has no defence. 

Error to the Court of Common Pleas of Somerset County. Opin- 
iaa delivered May 25, 1874, by 

l*(his^nal EdUwn, p. 264.] 
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Bhabswood, J.— This was a feigned issue in the conft below to 
determine the validity of a judgment entered upon the twenty-sixth 
day of February, 1872, upon a judgment note executed by Lewis 
A. Turner, for the sum of $204, on the 2l8t of October, 1871, for a 
just debt owing by him to Sleek & Blackburn. It was payable in 
sixty days. On the 10th of April, 1872, certain creditors of Turner 
presented a petition to the District Court of the United States for 
(he Western District of Pennsylvania to have Turner adjudicated a 
bankrupt Under these proceedings, an assignment was made to 
the plamtiff below on July 5, 1871, and the *fund in court having 
been raised under an execution upon the judgment, the assignee 
came in and claimed the money on the ground that the judgment 
Was a fraudulent preference, and void under the thirty-sixth section 
of the Bankrupt Law, the act of Congress of March 2, 1867. This 
section provides that "^ if any person, being insolvent or beine in 
contemplation of insolvency, within four months before the ming 
of the petition by or against him, with a view to give a preference 
to any creditor or person having a claim against him, or who is 
under any liability tor him procures any part of his property to be 
attached or seized in execution or makes any pledge, assignment^ 
transfer or conveyance of any part of his property, either directly 
or indirectiv, absolutely or conaitionally, the person receiving suca 
payment, pledge, assignment, transfer or conveyance, or to be bene- 
nted therebv, or by such attachment, having reasonable cause to 
believe such person is insolvent and that such attachment, pay- 
ment, pledge, assignment or conveyance is made in fraud of the 
provisions of this act, the same shaU be void, and the assignee may- 
recover the property or the value of it from the person so receiving 
it or so to be benefited." 

On the trial of the feigned issuie, the learned judee was requested 
to charge the jurv '^ that if the note, on which the defendant^ judg- 
ment was entered, was given for a valuable consideration more than 
four months before the commencement of the proceedings in bank- 
ruptcy against It. A. Turner, then the judgment and fi. fa. issued 
thereon are valid, although the judgment was entered and JL Jcu 
was issued within four months of the commencement of said pro- 
ceedings in bankruptcy, and the verdict must be for the defend- 
ants." This point the learned judge refused to affirm, but on the 
contrary, instructed the jury that when the entry of judgment and 
execution and levy are made within the four months oefore the 
petition of bankruptcy, the preference thus given is invalid, 
although the judgment note was given more than four months bc^- 
fore. In this we think there was an error which ran through and 
infected the whole charge, it will be unnecessary to consider the 
other assignments. 

It is clear that Turner did not procure the judgment to be entered 
on the 26th of February, 1872, within four months of the filioff of 
the petition. As to that entry he was entirely passive. He nad 
made and delivered the judgment note on Octooer 4, 1871, more 
than four months before the petition, for an honest debt, to which 
he could interpose no defence. He was entirely passive so far as 
\^Ofigin(d Edition, p. 255.] 
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the entry of the judgment and the issuing of the execution was 
concerned. How then, could he be said in any sense, to have pro- 
cured the judgment and execution, and thereby given the defend^ 
ant a preference? Hud the note been a simple note, and defend- 
ants had commenced suit upon it, and in due course obtained 
Judgment for want of a plea oi affidavit of defence, the case would 
have *been no stronger. The Supreme Court of the United States 
have decided that something more than passive nonresistance in 
an insolvent debtor is necessary to invalidate a judgment and levy 
on his property when the debt is due and he has no defence : WUaon 
vs. The C% Bank of St. Pavl, 31 Leg. Int. 29. It was held also in 
that case, that though the judgment creditor may know the 
insolvent condition of the debtor, his levy and seizure are not void 
tinder the circumstances, nor any violation of the bankrupt law. 
We regard this decision as directly in point, and are bound to 
receive it as an authoritative exposition of the act of Confess Inr 
the highest tribunal in the land invested by the constitution with 
the power of deciding such questions in the la9t resort 
Judgment reversea apd a venire Jacias de n<no awarded. 



0tqnMie Cosrt of flraiwsliiaida. 

Clapsaddt^ v8. Ebebley. 

Piffol eridenoe may be properlj admitted to prove the nnmber of aoret in a tan 
eaUed in testator's will the MoKinstrj farm. 

Error to the Court of Common Pleas of Franklin County. Opin- 
ion delivered May 25, 1874, by 

Sharswoop, J. — Faxok evidence was unquestionably admissiUe 
to show what was the " extent of the McKinstry farm occupied and 
farmed by Wm. Brown," at the date of the will of the testator, 
Adam Hohe, and that the descriptive addition to the devise, ** con- 
taining eight fields," was a mistake. If this was shown it would 
fidl within the rule falsa denwnetroHo non docet. But it is very 
plain that tfiis was a question for tihe jury. However clearly the 
parol evidence might establish the fact that the McKinstry fiegrai 
occupied and farmed by Wm. Brown, at the date of the will con- 
tained nine fields, and not eight, as described— the credibility of 
that evidence, and the application of it to the case, must be deter* 
mined by the jury, under instructions as to its legal effect by the 
court We think, therefore, that the learned judge below fell into 
an error in directing a verdict for the plaintiff, which established 
that tiie McKinstry farm did consist or nine fleldSi and not eighty 
as described in the will. 

Judgment reversed and a vmrefacw de wvo awardid. 



[*OH^na{ EdMm, p. 366.] 
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*C0]itt of <Btuaxtn Sesoiono, |li)ilaielpi)ia Comtts. 

COHHONWEALTH V8. JONES. 

1. An attempts to commit misdemeanoni are indictable at common law. 

2. Under the Pennsylvania law an aUempt to yote illegally, it indicUble as well as 

the actoal commission of the offence. 

Opinion delivered October 10, 1874, by 

Pax80n, J. — ^The defendant was convicted at the special sessions, 
in June last, of the oflTence of attempting to vote illegally. A mo- 
tion was made by his counsel for a new trial, which motion was 
argued on the last day of the session prior to the summer vacation. 

The indictment contained three counts. The first charges that 
the defendant not being a qualified voter, fraudulently attempted 
to vote at the February election in the first division of the tour- 
teenth ward. 

The second count charges that the said defendant, being other- 
wise qualified, attempted to vote at said election out of his proper 
division. 

The third count charges^ that the said defendant, not by law 

aualified to vote in said division, attempted to vote therein. Upon 
le trial it appeared that the defendant was a duly qualified voter ; 
that he attempted to vote in the first division of the fourteenth 
ward, and that he was not a resident of that division. 

It is therefore clear that this verdict, if sustained at all, can only 
be so upon the second and third counts. 

Upon the argument, the point was raised and pressed with much 
seal and ability, that the conviction could not be supported upon 
either count, for the reason that no offence is charged, either statu- 
torv or at the common law. 

it will be observed that the indictment charges merely an attempt 
to vote illegally. 

The sixth section of the act of April 6, 1870, provides that, " If 
any person not a citizen of this commonwealth shall vote, or attempt 
to vote, at any snecial, general or presidential election held in this 
commonwealth, he shall be guilty of felony," etc. This is the only 
instance I am aware of, in wnich the statute defines and punishes 
an attempt to vote illegally ; and this implies only to persons who 
are not citizens of this commonwealth. It has no implication to 
the case under consideration. 

In our criminal procedure act we have a section which provides 
that, " If, on the trial of any person charged with any felony or 
^misdemeanor, it shall appear to the jufy) upon the evidence, that 
the defendant did not complete the offence cnarged, but was guilty 
only of an attempt to commit the same, such persons shall not, by 
reason thereof, be entitled to be acquitted, but the jury shall be at 
liberty to return as their verdict, that the defendant is not guilty 
of the felony or misdemeanor charged, but is guilty of an attempt 
to commit the same; and thereupon such person shall be liable to 
be punished in the same manner as if he had been convicted upon 
{^Original EdUion^ pp. 257 and 258.] 
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an indictment for attempting to commit the particular felony or 
misdemeanor charged in the indictment." Section 50. 

It was urged that this section was intended to imply to such 
misdemeanors only as were an offence at common law. In other 
words, that it is not an indictable offence to attempt a mere 
statutory misdemeanor. I am not aware that the statute last above 
quoted has ever received a judicial construction. I have endeavored 
to give the subject the care and attention to which its importance 
entitles it. 

The report of the commissioners on the penal code does not throw 
any light upon this question. The section itself is new, and they 
give as a reason for its passage the fact, that prior thereto, " if on 
an indictment for felony, it appears that some circumstance is 
wanted to establish the complete technical offence, the prisoner 
must be acquitted, although tne proofs are perfect of an attempt to 
commit the crime." 

An examination of the authorities leaves me in doubt upon the 
law. The general rule is well established; that any attempt to 
commit a misdemeanor, is a misdemeanor, whether the offence is 
created by statute, or was an offence at common law. This brond 
principle was asserted by Baron Parke, in the case of Rex vs. 
RodencK 7 C. & P. 795, and has been adopted by the editors of our 
leading text books on criminal law. See 1 Arch. Crim. Plead, and 
Ev. 85; 2 Id. 29; Wharton, 79, 812; and Russ. 46. It was also 
fully recognized b}^ our own Supreme Court in Smiih vs. The Com- 
montoealthy 4 P. F. S. 209, where, in a very able and interesting 
opinion, Chief-Justice Woodward reviews the whole subject of at- 
tempts, and collects the English cases with great care. Where an 
offence is made a misdemeanor by statute, it is made so for all pur- 
poses : Rex vs. Butler, 6 C. A P. 368. 

There may be, perhaps, a distinction between misdemeanors 
which are vuila in ae and such as are mala vrohibita, as in the case 
of acts which are not per se penal, but made tne subject of a statutory 
fine, as a matter of municipal regulation. 

But when the misdemeanor is stamped as a crime by the law, is 
the subject of indictment, and is punishable by fine and imprison- 
ment, an attempt to commit it is clearly a misdemeanor. 

Especially in this case where the offence is one which affects the 
public injuriously. All attempts tending to the prejudice of the 
^community are indictable ; as an attempt to provoke another to 
send a challenge : Rex vs. PhiUipSy 6 East, 464 ; an attempt to bribe 
a cabinet minister to give the defendant an office: Vaughn^ Case, 4 
Burr. 2494 ; and the same with respect to the promise to a member 
of a corporation to induce him to vote for the election of a mayor : 
Plympton^a Case, 2 Ld. Raym. 1378 ; or an attempt to bribe a jury- 
man to give a particular verdict: Young^s Case, 2 East, 16; or a 
judge, with intent to corrupt him in a case depending before him, 
8 Inst. 147. 

None of these cases, drawn irom the English law, defines an of- 
fence which more directly affects the community than the one 
under consideration. A blow aimed at the purity of elections is a 
l^Original Edition^ p. 259.] 
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crime against the nation. When the ballot-box ceases to reflect tiie 
popular will, we shall be in a condition, little better, politically, 
than a South American republic; if, indeed, it is necessary, even 
now, to go beyond some of our own Southern States for an illus- 
tration. 

The view of the law I have indicated harmonizes perfectly with 
the fiftieth section of the criminal procedure act above referred to, 
which provides, as already seen^ that when a person indicted for a 
felony or misdemeanor is convicted of the attempt, he may be 
punished '^ in the same manner as if he bad been convicted upon 
an indictment for attempting to commit the particular felony or 
misdemeanor charged in the indictment" This seems a recognition 
of the broad principle that all attempts to commit misdemeanors 
are indictable at commoa law. It is upon this principle that this 
conviction must rest, as the case does not come within the section 
above referred to. 

The motion for a new trial is overruled, and judgment will be 
entered on the second and third counts only. 

The maximum imprisonment affixed by law to the offence of 
illegal voting, under appropriate section of the code, is three 
months. For the attempt to vote, of which this defendant is oon- 
victed, the statute affixes no punishment, and we are obliged to 
look to the common law. The punishment at common law for an 
attempt to commit a misdemeanor, is by fine or imprisonment, or 
both. There would be no propriety, however, in imposing for the 
attempt the full measure of imprisonment designated ny the statute 
for the completed offence. 



^Sopreme (Eontl of Pennosbumin. 

RoDOERs vs. The Riddlbsbubo Coal and Ibon Coicpany. 

1. The admisdon of eopies of field notef of a person who vai not eren the depoXj* 

snrve^^or, cannot be admitted. 

2. An ancient paper is not onljr one of great age, but it mnat oone from tilie proptr 

anthority to be admitted. 

■ Error to the Court of Common Pleas of Bedford County. Opin- 
ion delivered June 11, 1874, by 

GrORDON, J. — The admission of the field notes proved by Daniel 
Sams was erroneous. The notes of a deputy-eurveyor may be 
given in evideime for the purpose of showing location and boundary : 
Payne vs. Orafi, 7 W. & S. 458. But we do not understand that 
Cassiday was the deputy -surveyor who located the warrants, or 
that the papers offered and admitted were his notes. Sams does 
not pretend to say that these notes were original, but on the con- 
trary, is of the decided opinion that they were only copies. But 
whetlier they were even copies or not is left very much in the dark. 
Sams believes they were such, because he compared them with 
some ancient notes which Major Criswell informed him were Cas- 
siday 's. This, of course, was evidence of nothing; tiiey were no 
more tlian the witness' own notes, made without authority, and to 

l^Oriainal Edition, p. 26a] 
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admit them as evidence was going further than is warranted by any 
authority yet promulgated. 

So the admission of the John Stone draft was error. So far as 
shown to us it does not appear to be an official paper, neither is it 
part of the title in controversy, but is used only oecause the Stone 
survey is one of the general block of which the mowing survey is 
part. 

This unofficial paper wan used to fix the lines of survey as they 
run upon the ^ound. As such it was of the highest importance 
in settling the title to the land in controversy. But of this the bc^st 
evidence was the return of survey to be found in the land office. 
It is said that this is an ancient paper, and as such was properly 
admitted. But in order to the admission of a paper on such 
grounds, it must appear to be, not only of great age, but to have 
come from the proper custody : Lau vs. Mumma^ 7 Wright, 267. 
The proper custodian of a paper of this kind is the surveyor- 
general, and his certificate and seal to a copy of the Stone survey 
would have made it evidence. Why then talk about the admission 
of a paper as ancient when it can be proved in a manner so simple 
and easy ? We admit such papers without proof of execution only 
ex necesifitate, and never when such proof is convenient. We dis- 
cover no error in the ruling under the third exception. 

Judgment reversed and a venire facias de novo awarded. 



*^Wfxtmt (Eottrt of {ItniiOBloitnia. 

Commonwealth ex rd. O'Connor vs. McCuen et al. 

Under the act of Mftrch 31, 1860, there mn^t be a trial of the case on its merits to 
Jnetify a fiudin^r as to who shall pay the oosts; a mere formal verdict is not snffi- 
eient to impose the oosts on the eounty. 

Error to the Court of Common Pleas of Philadelphia. Opinion 
delivered Fdruary 9, 1874, by 

Agnew, J. — This is not a proceeding in the Court of Quarter 
Sessions. It is petition to the Court of Common Pleas for a writ of 
mandamus to compel the city commissioners to draw their warrant 
on the city treasurer for payment of a bill of costs incurred in the 
Quarter Sessions. The facts are set forth in the petition and answer, 
and also in the history of the case, and are therefore regularly be- 
fore us as the ground on which the mandamus is asked for. James 
O'Connor, the relator, prosecuted an indictment in the Quarter Ses- 
sions against the Trasks and others for a conspiracy in relation to 
large on transactions carried on between them. After a trial and 
disagreement, and discharge of one jury, the prosecutor and de- 
fendants came to an arrangement to settle their matters by a refer- 
ence, and when the indictment came up again, by agreement, the 
prosecution being abandoned, a verdict was rendered without evi- 
dence or trial, of not guilty, and that the county pay the costs. The 
bill of costs as taxed exceeded two thousand seven hundred dollars, 
of which the prosecutor claimed two hundred and eight dollars and 
eighty-eight cents. He, as relator, now seeks this mandamus to 
16 l*Origvnal Edition, p. 261.] 
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compel the payment of his own bill. It is clearly proved that the 
criminal proceeding was used by the prosecutor to accomplish a 
private purpose, rather than to serve the ends of justice. Tne ref- 
erence and mode of indictment make this plain. Whv should tlie 
city be saddled with the costs of such an attempt? Clearly it 
should not be, unless it has been legally so fixed with their pay- 
ment as to be beyond escape. 

The countv or city is never in court to defend herself, and is no 
party to such a proceeding, and it is the duty of the court to see 
that she is not charged by mere arrangement of private parties. 
The purpose of the law was plainly to make the jury to stand as a 
shield against improper charges, and that the county should be 
charged only as a result of a trial. The act of March 81, 1860, pro- 
vides that " in all cases of acquittals by the petit jury on indict- 
ments for the offences aforesaid (viz., misdemeanors), the jury trying 
the same shall determine by their verdict ^whether the county, the 
prosecutor, or the defendant shall pay the costs, or whetlier the 
same shall be apportioned between the prosecutor and the defend- 
ant, and in what proportion." In misdemeanors the parties to an 
indictment are determined by the law. The 27th section of the act 
Slst March, 1860, enac^ts that no perdon shall be required to answer 
to an indictment unless the prosecutor's name, if any there be, is 
endorsed thereon ; and when none is avowed, enables the court to 
hear witnesses and determine whether there is a prosecutor, and if 
they find there is, to direct his name to be endorsed on the indict- 
ment: 1 Brightly 8 Dig. 381, pi. 28. It has been held also that 
when the jury find costs against the prosecutor, they must name 
him in their verdict. It was the evident purpose of the law to 
place the costs upon the party that has behaved the worst, or to di- 
vide them between them in proportion to their demerits. It is not 
just that the public should pay the expense of a litigation growing 
out of malice or revenge, or where the behavior of the defendant is 
deserving of punishment, though he may, through defects of form 
or of evidence, escape conviction of a technical offence : Baldwin vs. 
Commonwealth^ 2 Casey, 172. Hence the act says, the iury trying the 
same shall determine oy their verdict who shall pay the costs. But 
how can it be said the jury has tried and determined anything, when 
nothing has been submitted to them? On what principle of pro- 
priety or of justice shall it be in the power of the parties to hush 
up a prosecution and agree to throw the costs on the city or county ? 
Such a verdict is not a trial, and really determines nothing against 
an absent party. To grant a maildamus in such a case, upon the 
admitted facts, would make the court a party to a mere snift, by 
which tthe parties would unload themselves oi all r^ponsibility. 

The case is, by its admission and the nature of the application, 
much stronger than that of Commonwealth vs. Homer, 10 Casey, 440, 
where this court, looking into the facts adduced by the prosecutor 
himself, refused to reverse the order of the Quarter Sessions setting 
aside the taxation of the prosecutor's bill of costs. There were two 
bills of indictment, one for larceny and the other for conspiracy, 
and a. settlement having taken place, the prosecutor filed his bill of 
[* Original Edition, p. 262.] 
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coets in the conspiracy case, while in point of &ct the costs were 
incurred in the felony case. On the testimony taken in the court 
below, relied on by the prosecutor, upon his writ of error, this court 
refused in that case to reverse the action of the Quarter Sessions. 
The determination of the jury in the very case, is the only protec- 
tion the city or county has against fictitious daims. To suffer the 
costs to be imposed otherwise, would encourage litigation where the 
arm of the law, in its criminal branch, is used for improper pur- 
poses. Fortunately we are not bound to do this wrong. The man- 
damus is a great prerogative writ, of extraordinary character, which 
may '''not be invoKcd unless the relator is clearly entitled to it, and 
has no other legal remedy : Oornnumwealth vs. Canal Oommissioneri, 
2 Penna. 517 ; ife«ton'« Case, 2 W. & S. 416 ; Hoffman vs. The Common- 
weaith, 4 Casey, 108 ; 1 Jones, 196. We think that the relator has 
not shown such a case here as to require us to reverseHhe refusal of 
the court below to award the writ 
The judgment is therefore affirmed. 



(Court of (Biamman ^km, Sc^gUdU CotnttB* 

MORTIMORE V8, O'ReAQAN. 

It U the duty of a party taking np an award of arbitrators, to file it in the prothono- 
tary's oflSoe withoat unnecessary delay. Where he wilfally retains it in his itos- 
session over twenty days, he loses his right of appeal by his own default. 

Rule to strike off an appeal. Opinion delivered by 

Walker, J. — In this case an award of arbitrators was made on 
January 3, 1872, in favor of the defendant. The plaintiff, at whose 
instance the rule to arbitrate had been entered, took up the award 
on the same day it was made, and retained it in his possession until 
the 11th of November, 1872. 

On the Ist of April, 1872, the defendant took a rule upon the 
plaintiff to file the award, returnable to argument day. On the 9th 
of November, 1872, the rule was argued, and upon the same day 
made absolute ; and upon application for an attachment, the plain- 
tiff filed the award on the 11th of November. On the 6th of No- 
vember the plaintiff appealed, and the present rule to strike off the 
appeal was granted on tne 2d of Decemoer following. 

Under this statement was the appeal taken in time? 

The act of assembly (Purdon's Dig. 84, pi. 47 and 48) requires 
the arbitrators to transmit their award to tne prothonotary within 
seven days after signing under penalty of receiving no compensa- 
tion. 

The paper containing the award is a part of the records of the 
court. A party to a suit has no right to take up an award, except 
for the purpose of transmitting it to the prothonotary, or filing it m 
his o£Qce. He has no legal right to retain it in lus possession a 
moment longer than it is absolutely necessary. The law makes it 
the duty of the arbitrators to transmit their nnding to the prothon- 
otary, and as it is a court record, issuing out of the court, bearing 
the seal of the court and the signature of its offioer, neither party 
l*Oriffinal Edition, p. 268.] 
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to the suit has any right to take it, much less to retain it adyersely. 
See Bome vs. Reynolds, 1 S. & R. 231. 

It is therefore no excuse for the plaintiff to say that he was not 
ariced for it. His duty was imperative without being asked. We 
can hardly '^'suppose that the m\v which attaches a penalty to the 
action of the arbitrators for retaining it over seven days," would 
allow a party, against whom it is made, to hold it for an indefinite 
period from mere caprice, neglect, or design. 

In this case the plaintiff did not file the award until after a rule 
was taken on him, argued and determined, and an application for 
an attachment was awut being made. Such an one deserves no 
favor from our hands, even if we had any discretion. Having re- 
tained it against every effort of the defendant for more than nine 
months, if he were still allowed the twenty days for an appeal, he 
would be grfeitly benefited by his own wrong. This no court of 
justice would tolerate. If it did, there is nothing to prevent any 
party against whom an award mi^ht hereafter be maae to obtain 
possession of the paper through trick, fraud or otherwise, and then 
require the court to go through all the dilatory motions preceding a 
final determination of a rule in order to gain time beyond what tiie 
law gives him. 

It is to be hoped that there will be no repetition of the same cir- 
Gumstances. 

Rule made absolute. 



0it|ireiite (Court of Pennogloania. 
The Providence Co. vs. The Lochiel Iron Ca 

Where there is a written guarantee of the raoeenftil operation of the new maoblneffy, 
the purchatier may trjr for a reasonable time before returning it to the rendor. 

Error to the Court of Common Pleas of Dauphin County. 
Per Curiam. June 1, 1874. 

In order to affirm this judgment, it is wholly necessary to deny 
the truth of the propositions of the plaintiff's points, the answers 
to which are assi^ed for error. They all overlook the fact that the 
written proposition, which required the cylinder, valve gear regu- 
lators, and necessary posts, to be deliverea at the works and placed 
in successful operation, implies by those words a contract that the 
machinery should answer its intended purpose. The judge well 
said that articles of such character, bulk, weight, etc., require trial 
and much experiment, to determine whether they will answer <^ 
not. An immense mill, run by many hands, working large amounts 
of material, is not to be put out of operation, and its machinery 
thrown out, much less returned, because of defects which the owners 
may think it better to try to remedy, than to have the whole cast 
idle on their hands, until new machinery can be had to supply its 
place. It was natural they should bear with it long and try many 
expedients. Having the written guarantee for successful operation 
it did the plaintiffs no injustice to try the new machinery long and 
well before throwing it back on their hands. The whole matter de- 
l*Origin€d Edition^ p. 264.] 
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pended upon the fitcta as api)lied to the written engagement, and 
these facts were properly submitted to the jury. The case was not 
that of an ordinary purchase of a thing without special terms, and 
the property could not, like a horse, or a small machine, be tested 
and returned in a few days. 
Finding no error, Uie judgment is affirmed. 



*ttUfttWC CoQCt of Ptttll6Qi0llllitf« 
Tawkey vs. Long et oL * 

The undue inflaenee which would be mifficient to destroy a wttl moit be lomethinf 
more thaa mere importunate persuaBiona. 

Error to the Court of Common Pleas of Adams County. Opinion 
delivered October 12, 1874, by 

Gordon, J. — It is quite probable that in October, 1871, the mind 
of John Bowman was so unsound as to be incapable of properly 
disposing of his estate by will. At all events there was eviaenoe 
thereof sufficient to submit to a jury. On this branch of the case 
the ruling of the court was stricUv correct. Not so, however, on 
that which relates to the question oi undue influence, as an opera- 
tive cause affecting the old man in the disposition of his property. 

The evidence offered for this purpose was wholly insufficient, and 
should have been rejected. 

In treating of this branch of the case, we must treat of it as a 
distinct issue, for if it be found that the testator was of unsound 
mind, then the question is determined against the will, and we pro- 
ceed no further, out if on the other hand this question be deter- 
mined in favor of the testator's testamentary capacity, then and 
then only do we consider the proposition involving the subject of 
undue influence. 

However, then, the fact may be— and that fact is hereafter to be 
determined by a jury — we must, for the present purpose, treat the 
case as though the testator's sanity were proved. What, then, is 
tliere in the evidence to show that John E. Tawney improperly influ- 
enced John Bowman in the disposition of his property? That he 
treated the old man, who by marriage was his uncle, with Jdndness, 
that he permitted him to remain at his house, that he bailed him 
and assisted him when sued by his wife and son-in-law, indicates 
but ordinary acts of friendship towards a frail old man, rendered 
necessary from the very circumstances thrown around him by the 
defendants themselves, but in nothing does it exhibit that corrupt 
and unlawful influence which amounts to constraint, and which 
substitutes the will of another for that of the testator. So we have 
no evidence, except that of Tawney himself, that Bowman ever spoke 
to him, or he to Bowman, about a will. We give in exteMO what he 
says upon that subject *' The dav before we came to town, I had 
a conversation with the old man about making the will. He told 
me in front of his room he had been thinking about making his 
will and fixing his thinp. He did not know whether he could 
-■lake a will or not; that if he got *like old Mr. Slagle, his property 
i*Ori{rinal Edilien, |>p. 266 mid 266.] 
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might not reach to keep him. I told him if I was in bis place, I 
would take the good or what I had while I lived, and ii there 
was anything left, it was his own, and be could do with it as be 
pleased." 

Again : "after that Bowman called me into the office and told me 
he had made up his mind to make a wilL He always thought he 
might give Jake something. He told me the way he was fixed be 
did not know what to do about it, he asked me what he ouffht to do 
about it, I told him if he wanted to give Jake something, ne oould 
make it so that his debts and funeral expenses should be paid first, 
and then he could give Jake whatever he had a mind to ; if nothing 
was left, there would be no harm done.'* 

This testimony does not even raise the idea of solicitation, much 
leas that of improper or fraudulent conduct upon the part of 
Tawney. It contains but the advice one prudent and cautious 
neij^hbor might give to another under like circumstances. 

Then we have the declarations of the testator himself as found in 
the testimony of Henry Long and wife ; " that John £. Tawney was 
ding-donging at bim to make his will and leave all he had to him 
and his family." 

But these declarations proved nothing but such solicitations as 
do not affect the yalidit)r of a will. Even importunate persuasion 
from which a delicate mind would shrink, will not invalidate a de- 
vise : Miller vs. MiUer^ 3 S. <& R. 467. But beyond this, these decla- 
rations are too remote from the time of execution, and are not so 
connected with other facts and circumstances indicating circum- 
vention or fraud in the procurement of the will as to make them 
part of the rey gesim^ and are therefore not evidence : 2 GreenL £v., 
Part 4, sec. 690; McTaggwrt vs. Thamwon, 2 Har. 249. 

We cannot think, therefore, that all thi^ evidence taken together, 
was sufficient to raise such a question of undue influence as should 
have been submitted to the jury. 

Undue influence of that kind which will affect the provisions of 
a testament, must be such as subjugates the mind of the testator to 
the will of the person operating upon it, and in order to establish 
this, proof must be made of some fraud practiced, some threats or 
misrepresentations made, some undue flattery, or some physical or 
moral coercion employed, so as to destroy the free agency of the 
testator, and these influences must be proved to have operated as a 
present constraint, at the very time of making the wiU. But con- 
B^raint is not to be inferred from mental weakness alone, though the 
weak mind may be more readily constrained and deceived than the 
strong one, and though it is to be considered as a fact in deter- 
mining the question of constraint, nevertheless, as is said in JfeJUaAon 
vs. iZyon, 8 Har. 329, that undue influence which suffices to destroy 
an alleged will is dbtinct from weakness, and has no necessary con- 
nection with it. 

*So it has been held that general bad treatment furnishes no evi- 
dence of such influence, and we may add, neither does general 
kindness, though this may have a powerful influence upon a weak 
mind, unless it is shown to be part of a crafty arrangement to pro- 
i'^Original Edition, p. 267.] 



Digitized by 



Google 



MiujsB & Reist v8. Krkiter. 247 

cure the testamentary disposition : Thompson vs. Ryner^ 15 P. F. 
Saiith, 368 ; Rudy vs. UlricK 19 P. F. S. ; Eckeri vs. FUmjry, 7 Wr. 46. 

From the above statement, it is obvious that the case in hand is 
utterly barren of evidence tending to show undue influence as the 
cause which operated on the mind of John Bowman to produce the 
disposition of his property complained of by the defendants. It 
f<dIow8 tlmt the court erred in not answering the plaintiff's sixth 
point in the affirmative. 

Judgment reversed and a venire fcicias de novo awarded* 



Bnpvtmt <E[oiin of |)eitmiBlti(mia. 

Miller & Reist ve. Kreiter. 

The right of let-off dates from the time that defendant had notiee. One defendant 
maj eet off his individual claim against a joint claim against him aod another. 

Error to the Court of Common Pleas of Lancaster County. 
Opinion delivered May 26, 1874, by 

GrORDON, J. — Reist, the defendant^ by his endorsement of the note 
drawn by Kreiter to Hostetter, became surety for Kreiter. Hence, 
as soon as the note was protested, June 10, 1871, and Reist's liab^ity 
as endorser became fixed and absolute, he was entitled to call upon 
the maker to exonerate him from such liability, and that even before 
demand was made upon him for payment: Beaver vs. Beaver y 11 Har. 
167. His right of set-off, as against any claim Kreiter had against 
him, may be said to have originated from this period. When, there- 
fore, he paid the note on which he was endorser, May 20, 1873, he 
was, by force of his equitable status, put in the same position as 
though he had paid it at the time of protest. Again, as there is no 
evidence of the date of the assignment to Bomberger of the non- 
negotiable note drawn by Miller & Reist on which this suit is 
founded, and as Reist had no notice thereof previous to the service 
of the summons, January 25, 1872, as against him, it could only be 
effective from that date ; for the rule is, that the period from which 
to determine the rights of the assignee and defendant, is not the 
date of the assignment, but the time when the latter had notice: 
Northampton vs. BalliOy 8 W. & S. 311. It follows, therefore, that 
Reist's equitable set-ofif, having arisen before the assignment to 
Bomberger, he had the right to defalk his claim against the note in 
suit, ana the court should so have ruled. 

The counsel for the defendant in error, is mistaken in the suppo- 
sition that one of two or more defendants may not set-off his indi- 
vidual claim against the joint claim of the plaintiff. The converse 
of this is held in Childereion vs. Hammonj 9 S. & R. 67, and Archer 
vs. Dtmn, 2 W. & S. 361. 

Judgment reversed and a venire faciae de novo awarded. 
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*Coiirt of Commoti |)leao« SdinoUiiU Cottntg. 
McPhilips r«. Penna. Cattle Ins. Co. 

I* A plea filed any time before Judrment in in time. 

2, Judgment for want of an affidavit of defence may be taken twenty days after the 

return day, except where the twentieth day nils on Sunday, when the whole 

Monday fullowing ii allowed. 

Motion for judgment in default of a plea after two weeks notice. 
Opinion filed October 27, 1873, by 

Walker, J. — This motion for judgment in the above case, was 
upon failure to plead after two weeks notice under the 77th rule of 
oourt The rule was entered on the 13th August, 1873, and served 
on defendant on 22d September, 1873. On 20th October, 1873, upon 
proof of service, the plaintiff asked for judgment. At the same time, 
the defendant's counsel presented his plea and desired to have it 
filed. This was objected to by the plaintifi", and the question here 
is whether the defendant is in time. There has been no established 
practice upon this subject. The object of the rule of court was to 
reguire parties to have their cases ready for trial, when reached. 

Under the law regulating affidavits of defence, judgment may be 
taken on any motion day in court twenty days after the return day, 
except where the twentieth day falls on Sunday, in which aise it 
has been held that parties have the whole of Monday following to 
file their aflSdavits : Oosweiler EttaU, 3 Pa. Rep. 200. OoswtUer E^ 
UUe is overruled in Tkomas vs. Affrecks, 4 Harris, 14, but reinstated 
in Oromlien vs. Brink, 5 Casey, 525, and cases there cited. 

Jud^e Porter there says, that '^ a day in the sense of the statute 
has neither length nor breadth, but simply position without mi^ni- 
tude." See also Marks vs. Ruasd, 4 Wr. 372, and in computing time, 
what days are computed. See S. & R. 411, 5 Harris, 48, 12 Harris, 
272. 

It has been decided by the Supreme Court that an affidavit filed 
any time before judgment, though after the twenty days, is in time: 
OUlaspie vs. Smithy 1 Harris, 65. 

Even a supplemental affidavit, if filed before judgment, is in 
time : West vs. Simmons, 2 Wharton, 261 ; Blooms vs. Eeed, 10 Har- 
ris, 51. 

Following the analogy of the reason in those cases, we think that 
if the plea of the defendant is filed at any time before judgment, it 
is not too late. 

This is a fair construction of the rule of court and in favor of the 
trial by jury. 

Motion refused and defendants' plea permitted to be filed. 



[^Origifud EdUion, p. 268.] 
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*e0tirt at €omman pieoo, Sc^ogUciU ComUfi. 
Anthony J. Yeich vs. Peterson & Carpenter. 

1. What is lenl Mnrioe of inmmoM on an acent under section 1. act May 4, 1858 f 

2. The reoord of awjustice of the peace shonld show affirmatively everything neoei- 

■ary to give him Jorisdictibn. 

3. To liold non-resident defendants bv a service on an alleged agent, the retam of the 

oiBcer most show that he complied with the act bv serving the summons at the 
pUioe, er one or other of the places, mentioned in the act 

Certiorari. Opinion delivered October 26, 1874, by 

Pershing, P. J. — In this case the summons was served on T. E. 
Mills, as agent for the defendants. It is claimed that this is a good 
service on the defendants under the Ist section of the act of May 
4, 1852, P. L. 574, which provides that " where any person or per- 
sons being residents of this commonwealth shall engage in business 
in any other county than the one in which he, she or they shall re- 
side, and not being in the countv at the time of the issuing of such 
writ or process, it shall be lawful for the officer charged with the 
service thereof to serve any writ of summons, or any other mesne 
process, upon the agent or clerk of anv such defendant, at the usual 
place of business or residence of such agent or clerk, and to have 
the same effect as if served on the principal personally.'' 

On the argument it was agreed that T. E. Mills was agent at the 
time of the service of the summons in 1872 for Peterson <fe Carpen- 
ter, on the terms mentioned in a printed agreement submitted to 
the court. From this agreement it appears that Peterson & Car- 
penter, as co-partners, having their place of business in Philadel- 
Shia, appointed T. E. Mills their agent for the sale of the Wheeler 
; Wilson sewing machines, within certain defined limits in the 
countv of Schuylkill ; that they agreed from time to time to furnish 
and deliver to their said agent, at the express office, steamboat 
landing^ or railroad depot in the city of Philadelphia so many of 
said machines as in their judgment their said agent might reason- 
ably require. The agreement stipulates that said agent " by way of 
commission and as a full compensation for his services, and a full 
remuneration for expenditures of whatever nature incurred in the 
business of this agency, shall be entitled to receive his commission 
as set forth " in a schedule with which he was furnished. 

Tlie defendants have taken depositions to show that they never 
employed the plaintiff to transact business for them. His claim is 
" for commissions on the sale of sewing machines for the firm of 
Peterson & Carpenter." It is not claimed that the plaintiff was 
employed by Peterson <fe Carpenter in any way other than through 
Mifis their agent *Peter8on & Carpenter aver that they never au- 
thorized his employment, that the commissions allowed Mills were, 
by the very terms of the agreement, to cover expenditures of what- 
ever nature incurred in the business of his agencv. There is 
nothing in the agreement which could authorize Mills to employ 
I* Original Edition, pp. 269 and 270.] 
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agents or canvassers for Peterson & Carpenter. The defendants also 
allege that they had no notice whatever of this suit; that their first 
information that a judgment had been obtained against them was 
when an execution had issued, and this at a time too late for an 
appeal. Mills failed to attend at the hearing, and judgment was 
entered against the defendants bv default. 

But outside of any question of fact, or any other question of.law 
which might be raised, we think there was no legal service of the 
summons in this case, and that the exception on this point must be 
sustained. The record of the justice should show affirniativelv 
everything necessary to give him jurisdiction. Unless the defend- 
ants were non-residents of the county, and were not within the 
county at the time of the issuing of the summons, service upon an 
agent was a nullity. Thus it was held in Vankirk vs. WethfrilL, 1 
I^. Graz. 131, tliat under this act the sherifT should set forth in his 
return that the defendant is not a resident, but is engaged in busi- 
ness in his bailiwick. In this case the proceedings before the jus- 
tice fail to show anything as to the residence or non-residence, the 
presence or absence of the defendants in or from the county. There 
IS nothing in the form of the suit, nor in the manner of the service 
of the summons, to rebut the presumption that the defendants were 
residents of and doing business in this county. 

We are also of the opinion that when it is attempted to hold non- 
resident defendants by a service on an alleged agent, that the return 
of the officer must show that he complied with the act by serving 
the summons at the place, or one or other of the places, mentioned 
in it The law requires the service of the summons on the agent to 
be made at the usual place of business or residence of such agent 
Where or at what place the service was made on Mills, the alleged 
agent of the defendants, does not appear from the officer's return, 
or anything else disclosed in the case. The difference in the 
phraseology of the stitute providing for the service of a summons on 
one who is himself the defendant in the action, and of that which 
authorizes service on an agent of a non-resident defendant, must 
not be disregarded. That this is not a strained construction will be 
seen from the case of KMe vs. BeiMon^ Leg. Gaz. 1874, p. 85, decided 
by the Supreme Court of the United States. Where m actions of 
eiectment the statute of the State of Illinois required service of the 
declaration by a copy to the defendant named therein, or in his ab- 
sence, by leaving the same with some white person of tlie family of 
the age of ten years or upwards at the dwelling house of such de- 
fendant, and the sheriff' made return that he had served the decla- 
ration at the *d welling house of the defendant, by delivering a copy 
to John Benson, the defendant's father, judgment was taken against 
the defendant by default. On a subsequent proceeding to set aside 
this judgment it was shown that the service of the declaration was 
made 125 feet from the house, but within tlv^ yard surrounding it. 
This was held not to be a compliance with the statute, and the 
judgment was set aside. This was affirmed by the Supreme Court 
of the United States in the case we have cited. Says Justice Hunt, 
^a judgment has been entered where the service wad insufficient 
l*Original EdUian, p. 271.] 
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and the defendant has had no opportunity to defend his estate.'* 
That case and the one how before us are in these respects alike. 
The proceedings before the justice are for these reasons reversed. . 



Court of ffontmon pieoo, 9^^ ffotititg. 

Oeorgb Titzxl v8. William D. Smbioh, John Leonard, and Jonas 

Smith. 

In a judgment against a principal and snreties, parties had yolantarily inonrred lia- 
bili^r as sureties for stay of execution for all the defendants although onir solicited 
on the part of the principal, and at the expiration of the stay had |iaid the debt 
to the plaintiff and then sought substitution against the surety defendants. Held, 
they were without right to the claim. 

Rule to show cause why Hugh Campbell, executor of Shuler, de- 
ceased, and F. M. McKeehan, should not be subrogated to the rights 
of j)laintiff in the foregoing judgment. Opinion delivered by 

Junkin, p. J.— Titzel the plaintiff, on the 6th of February, 1872, 
entered the above stated juagment on a note, in which William D. 
Smeigh was principal, and John Leonard and Jonas Smith were 
sureties, and thus all three are defendants, and the real debt is 
$245.20. 

Two days after its entry, Shuler and McKeehan became security 
for stay of execution under the following circumstances : Smeigh 
the principal debtor, and as he swears without telling Leonard and 
Smith of his intention, and so far as we can see without their 
knowing of it, or consenting to it, applied to Shuler and McKeehan 
to go security for stay, etc., and when about to do so before Judge 
Baker, they both objected, because the printed form of recognizance 
had been filled up so as to read '^ upon condition that if the said 
William D. Smeigh, the real defendanty eto." saying that the under- 
standing was, that they were going security for all the defendants, 
Smeigh, Leonard and Smith. This shows very clearly that they 
knew Smeigh was the real or principal debtor, and the other two 
defendants sureties only. 

Then judge and all went to Mclntire's office, who was TitzePs at- 
torney, and he, at the request of Shuler and McKeehan, struck out 
of the recognizance, by drawing his pen over them, the words, 
" Wittiam D. Smeigh the *realy^^ so that the stay prima fade was for all 
the defendants; but in point of fact the sureties, Leonard and 
Smith, were not present, and really knew nothing of the sta3r being 
given, or applied for ; so that in no wise was the act of the principal 
their act, nor did Shuler and McKeehan become security at their 
request Shuler and McKeehan at expiration of the sta3r, paid the 
judgment to the plaintiff, and now seek substitution against Leon- 
ard and Smith, the surety defendants. 

They sav, prima faeiej the record shows that they were sureties for 
all the defendants for stay of execution, and that no proof can be 
let in to show the truth, because that would contradict the record. 
But the record is silent as to how they became sureties, and at 
whose instance, and parol proof that Smeigh only, in the absence, 
i* Original EdiUan, p. 272.] 
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and without the knowledge and consent, of Leonard and Smith, 
induced thera, contradictc no part of the record — ail this lies in pais. 
Just such evidence was received in SchnitzeVi Appeal^ 13 Wright, 23. 
We r^ard this last case, and Bums vs. Bank^ 1 Penn'a Rep. 395; 
PoU vs. NaUuuMj 1 W. <& S. 155, decisive of the question before us : 

First, because the relation of principal and surety continued after 
judgment: 8 S. & R. 452; Bank vs. Bank^ 7 W. & S. 342; 8 Barr, 
155 ; BoBchaH vs. Bfown, 22 Smith, 372. 

Second, " that when a surety intervenes for the purpose of ob- 
taining time for the principal, a prior surety will have the same 
rights against him, as a^inst the principal — that such prior 
suretv stands in the place of the creditor, and such latter surety 
stancfs in the place or the debtor, and can be relieved only by pay- 
ing the debt" Theobold on Principal and Surety, § 271 ; SchmtiWB 
Appeal, 13 Wright, 23 to 29; Bwrm vs. Bank, 1 Pa. Rep. 395; PoU 
vs. NathauB, 1 W. & S. 155; Cbmu^'i Appeal, 7 W. & S. 308; 
McOormick vs. hwin, 11 Casey, 116. 

Third. A surety for stay of execution is not &vored, is without 
right of subrogation, except against the primary debtor or his sure- 
ties who have become primary to the surety for stay, as where they 
themselves put in the security for stay. Unless the latter have done 
this, he is regarded as the destroyer of the original sureties, and 
equity casts him out, refusing help, save agamst the principal 
debtor, and not even against him if the rights of third parties are 
affected thereby : Arm»trong*$ Appeal, 5 W. & S. 356. 

Seeing then that Shuler and McKeehan, without the solicitation, 
knowledge or consent of the sureties, and without power to prevail 
it in them, Bobimm vs. Narbar, 15 Smith, 85, gave the recognisance, 
we do not deem it material, that the record prima faeie, shows them 
security for all the defendants — the proof shows that as to Leonard 
and Smith, they voluntarily incurrea the kability, and substitution 
cannot be made. 

Rule discharged as to Leonard and Smith. 

Court at €owmon ])leao, ScljiislkiU Comug. 

HSGKSCHEB & Co. Vi. ThE ShKNANDOAH CiTlSENS' WaTER AND 6A8 

Company. 

In Pennsylyania the eommoii Uw disUnctioii of what eonstitates a narigable river is 
not recognised. 

An owner of land upon a stream that is not navigable has saeh a property in the 
stream, that it cannot be taken away fh>m him by act of legislature, unless Just 
compensation be first made or secured, and then only for public uses. 

Whether an owner of land upon a nayigable stream, has such a right of property in 
the stream, dubUatur. 

The act of April 8, 1846, prohibiting courts of equity from issuing ii^unctions against 
the erection or use of public works, is by its terms limited to courts within the dty 
and county of Philadelphia, nor would the act be of binding fproe where an i^uno- 
tion is the only peaceable method of preyenting a yiolation of the oonstitutioii. 

In equity. Motion for a preliminary injunction. Opinion de» 
Uv«ped November 16^ 1874, by 
GbbbNi J. — ^Tbis IS a bill m equity brought for the purpose of en* 
I*j0rigin4d Ediiion, p. 273.] 
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joinine the defendants from diverting a certain stream of water 
from the complainant's colliery and appropriating it to their own 
use. It sets forth that the plaintifis are the owners of an extensive 
colliery erected under a lease from the owners of the land, John 
Gilbert €t ol, having a number of years to run ; that the coUierjr 
has eleven boilers for the purpose of generating steam and that it 
is dependent for its supply of water upon a stream running through 
the land on which they have built two dams ; that the colliery cost 
about two hundred and fifty thousand dollars and employs about 
three hundred miners and laborers; and that in addition to the 
colliery the stream supplies the wants of about twenty-five families 
residing in the immediate neighborhood, and of about thirty-five 
head of horses and mules employed by the plaintifTs. It further 
sets forth that the defendants threaten and have attempted to ap- 
propriate the said stream so as to deprive the plaintiffs of the same 
without making compensation or giving security therefor. An in- 
junction is asked to restrain the defendants. 

A good deal of evidence has been taken, but as to most of the 
fiftcts of the case there is no dispute. The evidence showed that the 
defendants intended to appropriate only a portion of the stream. 
Whether this would leave the plaintifis with a sufficient supply of 
water for all the purposes of their colliery during a period of arought 
is a question as to which there is considerable connict of testimony. 
It would seem that ^during an ordinary season neither the plain- 
tifis nor the defendants would require the portion of the stream in 
dispute — that it is only in seasons of dry weather as that region is 
BOW suffering under that it becomes important and valuable. The 
defendants not only supply the borough of Shenandoah with water, 
but also five or six extensive collieries in and around the borough 
and one in the Mahanoy valley. 

The sources of the stream in question are two springs upon the 
mountain, some distance apart, upon what are generally known 
as the Girard Lands. The lower spring appears to be of somewhat 
greater capacity than the upper, and the streams flowing down the 
mountain from them unite some distance above the plaintifi''s dam. 
A three or three and a half-inch pipe would probably carry all the 
water from the two springs. The aefendants have laid a two inch 
pipe to the lower spring for the purpose of tapping it and appropri- 
ating it to their own purpcNses. This they claim they have a right 
to do under their charter without making compensation beforehand 
or giving security therefor. 
^ This raises a questiop of law. Can the legislature of the State 
give authority to appropriate a stream for public uses, making no 

Srovision for compensation, without violating that section of the 
eclaration of rights of the constitution which declares that " pri- 
vate property shall not be taken or applied to public use without 
authority of law and without just compensation being first made or 
secured?'* Or is there no such taking of private property in 
the present instance, as is contemplated by the constitution, and is 
the injury done to the plaintifis only of such a consequential char- 
acter that they are entitled to no redress? We must determine 
[* Original Edition, p. 274.] 
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what the nature of the property is which a riparian owner has in 
the stream, and whether it is ot such a character as may be taken 
away in the constitutional sense. 

A very marked distinction appears to run through the cases be- 
tween streams which are navigable and those which are not, in 
respect to the property which riparian owners may have in them. 
In a navigable stream the owner of the soil owns only up to low 
water mark, the ownership of the soil beyond that, and of the water, 
remaining in the State. But in a stream that is not navigable the 
owner carries his title to the soil usque adfilum medium aqusR, and if 
be owns on both sides then he is the owner of the entire oea of the 
stoeam and has a qualified ownership in the water itself. He has 
such a property in it that his neighbor above may not deprive him 
of it nor divert it out of its accustomed channel so as to change its 
course over his land. 

This distinction is very clearly recognized and followed in the case 
of Shrunk vs. !Z%e SchuylkiU Nav. Cb., 14 S. & R. 71. The common 
law of England defines a navigable river to be one in which^ the 
tide ebbs and flows, but in Pennsylvania this definition is decided 
to be too ^narrow, and rivers like the Susquehanna, Lehigh, Alle- 
gheny, etc., are declared to be navigable rivers owned bv the public, 
with ail the rights of navigation and fishing unimpaired by any rights 
of the owners of the soil along their banks. The remarks of Chief-Jus- 
tice Tilghman in the case ci^d are very suggestive of the distinctions 
we have spoken of. He says " as for the soil over which our great 
rivers flow, it has never been granted to any one, either by Wm. 
Penn, or his successors or the State government. Care seems to have 
been taken from the beginning to preserve the waters for public 
uses, both for fishing and navigation ; and the wisdom or that 
policy is even more striking than ever, from the great improve- 
ments already made and others in contemplation, to effect which 
it is often necessary to obstruct the flow of the waters in some 
places and in others to divert its course. It is true, that the State 
would have a right to do these things for the public benefit, even if 
the rivers had been private property ; but then compensation must 
have been made to the owners, the amount of which might have 
been so enormous as to have frustrated, or at least checked these 
noble undertakings." The same distinction is recognized in the 
Monongahda Bridge Cb. vs. Kirk, 10 Wright, 112. The court sajrs 
that the Monongahela river was by the settled law of Pennsylvania, 
independent of any act of assemblv, a navigable river, and the soil 
of the river up to low water mark, and the river itself were the 
property of the commonwealth, as clearly as any tide water river in 
England is the property of the crown, and that whilst by the com- 
mon law of England mighty waters such as the Mississippi, Mis- 
souri and others were not navigable rivers, but were the suoject of 
private property, yet a more common sense view has been adopted 
m this State, and all rivers recognized as navigable which were 
really so. In MeKeen vs. 2%^ Delaware Division Canal Cb., 13 Wr. 
424, the same doctrine is held. It is there said that " many laws 
have been passed, stamping upon numerous smaller streams the 
[♦OrtjifioZ JSaieum, p. 276.] 



Digitized by 



Google 



Hecescher & Co. V8. Shenandoah Water and Gas Co. 255 

same character, to preserve the public control of the benefit of the 
highway. The courts have maintained the absolute power of the 
commonwealth over navigable streams for their improvement as 
ereat highways of the people." And further says " every one who 
buys property upon a ilavigable str^eam purchases subject to the 
supreme rights of the commonwealth to regulate and improve it for 
the benefit of all her citizens." 

Whilst therefore under these decisions it is doubtful whether an 
owner of land upon a navigable stream can have such a property 
in the stream as to entitle him to compensation if it were taken 
away, I conceive there can be none, as to an owner of land upon a 
stream that is not navigable. But the defendants contend that the 
only property the plaintiffs have is the right to the use of the water 
as it flows by — ^not an absolute *property in the water itself, and 
that therefore the taking of the water, is not a taking of anything 
that belongs to the plaintiffs, that it is only depriving them, not of 
the right of using out of the power of using the water, and that 
from tnis it follows that the damage is in u)e nature of a conse- 

auential injury for which there is no redress, and against which 
tie constitution and the charter of the companv does not provide. 

But this is a refinement of logic which tne law will not indulge 
in for the purpose of stripping one of his rights of property. 
Nothing is more clearlv decided than that when you take away the 
subject matter upon which a grant is to operate, you take away the 
grant itself. As well strip the eagle of his plumage, and then say 
that you have only deprived him of the power, not of the right to 
fly. A bare naked rignt this would be indeed ; nay it is but cruel 
mockery to dignify it with the name of a right. When the company 
diverts the stream, it takes that away from the plaintiffs which they 
have a right to have. If the company may do this, then the fill- 
ing up of the channel with earth would be no infringement upon 
the plaintiffs' right to the water even though it mi^ht leave them 
high and dry, and they should thereby cease to be nparian owners. 

it is undoubtedly the law, affirmed and re-aflSrmea by numerous 
decisions that the State and those acting under her authority are 
not liable for consequential damages. I need but refer to the cases 
of the Monangahela Alar. Co. vs. Q)on8, 6 W. & 8. 101 ; Susquehanna 
Canal Co. vs. Wright, 9 W. & S. 9 ; West Branch & Sue. Canal Co. vs. 
MuUinn, 18 P. P. 8. 360; Phila. & Trenton R. R. Cb., 6 Whar. 25 and 
many others. But the present case is not one of consequential 
damages merely — and therefore the authorities cited do not rule the 
present case. 

If we go beyond the limits of the 8tate we shall find that the 
decisions speaK just as clearly upon this question. The case of 
Oardner vs. The Village of Newburgh, 2 Johnson's Chan. Rep. 162, 
decided by Chancellor Kent, is similar, in all its essential features, 
to the present case. It was an application by an owner for a pre- 
liminary injunction to restrain the defendants from taking and di- 
verting a stream of water flowing through his land, and which they 
were about to lead through pipes to the village for the purpose of 
supplying the inhabitants. 

[!^ Original EdUion, p. 276.] 
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The statute giving the village the authority had provided for oom- 
pensation to the owner of the spring and to the owners of land or 
materials that might be taken, but had made no provision for those 
who owned land along the stream flowing from the spring. The 
distinguished chancellor in his opinion says : '* it is a clear principle 
of law, that the owner of land is entitled to the use of a stream of 
water which has been accustomed from time immemorial to flow 
through it, and the lAw gives him ample remedy for the violation 
of this right," and further says : ^' alright to a stream of water is as 
sacred as a right to the soil over which it flows." *An injunction 
was granted in this case. As illustrating the same general doctrines, 
see also the case ex parte Jennings^ 6 Cowen, 627, and Kent's Com. 
vol. 2, star pages 389-9 and 340, and the notes thereto. 

The defendants not having made compensation or given security 
therefore, I think it clear under the authorities as well as from the 
general principles of justice that they have no right to take this 
stream, and that therefore an injunction must issue. It b€KX>me8 
unnecessary for me to discuss the question whether the injury to 
the plaintiffs .by the taking, would be great or small. That is a 
matter to be decided in another manner. 

It is enough to know that plaintifik' property is proposed to be 
taken without compensation. It is almost needless to remark that 
plaintiffs' right to this pro])erty is derived from the lease, and tiie 
possession they have under it, and that the ownership after the ex- 
piration of the lease would again revert to the owners of the soiL 

The Shenandoah Citiaens* Water & Gas Company was incot* 
porated by virtue of an act of assembly, passed the 25th of Feb- 
ruary, 1870, Pamph. Laws 1870, p. 246. By the second section, they 
are authorized inter alia to erect fixtures and take water from the 
stream known as Keely's run, and from other streams flowing upon 
the property of sundry persons or companies draining the lands 
situate alone the mountain on the north side of said borough, to 
enter upon lands, etc., to obtain necessary material, etc., and then 
it is provided that "if any injury is done to private property, the 
said company shall make compensation therefor, in the manner 
hereafter provided." Here is an express provision which will not 
only embrace the taking of property, but will include all injuries 
done to property whetlier they be direct or consequential. 

But it is to be noted that Sec. 6 which provides the method of 
making compensation, only provides " for damages claimed for lands 
or materials taken by the company;" whether this will include 
damages for the taking of a stream or not, or whether there has 
been an oversight in providing for the latter, it is not necessary for 
us to decide. 

It is no more than just that such damages should be paid, for the 
taking of a stream might work most serious injury to a colliery 
and the case would be one of particular hardship and injustice, 
where the effect would be to take it from one colliery and give it 
to others. Damages for injury both direct and consequential are 
generally provided for in the acts incorporating water companies, 
and the general law passed last winter also makes such provision. 
l*Original Edition, p. 277.] 
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Clause 2, Sec. 34 and Sec. 41 of act of April 29, 1874. Pamph. 
Laws 1874, p. 73. Would it not be more consonant with lustice, 
and would it be doing violence to the language used to hold that 
'* the damages claimed for lands or materials taken " was also in- 
tended to include the damages for the taking of streams? But we 
are not called upon to decide this in the present case. 

*The defendants claim that it includes damages only for land 
and materials taken. 

It is further urged that the works of the defendants are public in 
their character, and that by reason of the prohibition contained in 
the act of April 8, 1^6, P. L. 272, the authority of the court to 
issue an injunction is taken away. But a reference to the act shows 
that the prohibition extends onl^ to courts within the city and 
county of Philadelphia. Besides it must be evident that the le^s- 
lature has no right to nullify that article of the constitution, which 
provides that compensation must be made or security given before 
private property can be taken ox applied to public uses, and this 
can only be enforced by injunction or by the strong hand. 

For the reasons we have given the preliminary injunction is 
gnoiied. 

Qn ^t t m$ Conrt of |leitmsltiamii. 

HoucK et al. vs. Ritter. 

A btubsiid's aisent to the execution of a deed by his wife must be in the manner and 

form required by the statute. 

Error to the Court of Common Pleas of Huntingdon County. 
Opinion delivered October 12, 1874, by 

Gordon, J. — The offer of the defendant was not suflScient to raise 
the question of estoppel as against the plaintiff, and hence was 
properly rejected. 

The assent, or consent of the plaintiff to the execution of the deed 
by his wife, unless given in the manner and form required by the 
statute, amounted to nothing. We cannot see that the case was 
helped by the offer to prove that the woman was induced to take, 
in lieu of money, a note upon her husband, for the note belonged to 
her as much as the cash would have done, had it been paid ; and 
so far as he was concerned — as has been well said by the judge who 
tried the case — there was merely a change of creditors. In the case 
of Johnson vs. FHtz, 8 W. 449, it was proved that the husband 
actually received part of the purchase-money paid to his wife, and 
henee it was held, that he was estopped from claiming his courtesy 
in the land. For my own part, I think this case carries the doctrine 
of estoppel, quite as far as it should po ; nevertheless, did the offer 
come within this ruling, it would determine the question in favor 
of the plaintiff in error; but it does not. There is nothing in the 
offer which proposes to show that the plaintiff derived any benefit 
whatever from the sale, and we cannot presume that he did. 

The note, if not paid during her life, would, at her death, form 
part of her estate, and as such, be the subject of distribution, either 
under her will, or under the intestate laws, as the case might be, 
but it does not follow that in either event, he would be a beneficiary. 

Judgment affirmed. 

17 [* Original EdUion, p. 27a] 
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*Bn^fumt Coitrt of ymnsgliHittia. 

Vensel et al vs. Colner, 

The preBamption of notice to the widow of partition and lale, from the recital in 
the order of lale, will be presumed, especially so after the lapse of twenty yean. 

Appeal from the Orphans' Court of Clarion County. Opinion 
delivered November 2, 1874, by 

Agnew, C. J. — This case in nearly all its features is governed by 
the decision in Horan'% Estate, 9 P. F. Smith, 152. There, though 
the practice would be better to give notice to the widows and heirs 
of the awarding of the partition, it is held to be unnecessary, it 
being sufficient, if it appears at the return of the writ and inquisi- 
tion taken, that the parties had notice, at which time it is competent 
to make objections to the right of partition as well as to the parti- 
tion itself. In regard to the subsequent rules to accept or refuse, 
and show cause against a sale, the law does not require service to 
be made by the sheriflf. It may be made by the party or other 
person. The conclusivehess of the decrees of the Orphans' CoilUt 
upon matters within its jurisdiction have been so often asserted &nd 
repeated, it is unnecessary to cite authority for this well known 
principle.. The distinction upon which the application of this 

Principle depends has been well stated in Richards vs. Rote, 18 P. 
'. Smith, 25d, by our brother Sharswood, that when tlie name of a 
party in interest does not appear in the petition, decree and notices, 
unless it appears by affidavit that his name was unknown, and 
publication made accordingly (under the act of 1836) his share or 
estate will remain undivided, or undivided if there is a sale ordered, 
unless by some subsequent act or conduct of such party, or those 
claiming under him, it has been ratified. But when his name does 
appear, it will be conclusively presumed in favor of the r^ularity 
oi the proceeding of a court of justice, that due and r^ular 
notice has been given, even though it is not affirmatively shown in 
the record. 

^ow in this case the widow was made a party to the petition, and 
to the writ of partition itself; and in the snerilBr's return of tlie in- 
quisition taken he recites that the parties in the writ were served 
and warned to appear. This inquisition setting forth that the 
premises could not be divided, and returning a valuation thereof, 
was approved by the court The confirmation after partition or 
sale has all the effect of a final decree, and is conclusive of the &ct8 
set forth in the proceedings which led to the decree. This is suffi- 
cient to bind the widow, for the sale was a legal conversion and 
divested her interest The order of sale recites the rule on all the 
heirs and legal representatives to accept or refuse the premises at 
the valuation, and the rule to show cause why the real estate should 
*not be sold, and that due proof was made of the service of the 
rule according to the act of assembly. This is the act of the conri 
by way .of ^recital in the order and is evidence of notice. It is true 
there is found in the record only the copy of the rule on the heirs 
l^Original EdUum^ pp. 279 and 280.] 
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to accept or refuse. The rule to show cause against the sale not 
being returned with the record. But this occurred twenty years 
and more ago, and the presumption from the recital in the order of 
sale is, that both rules were issued and served, the clerk bavins 
issued them separately. This is a matter of mere practice, and 
may have arisen from the fietct, that as the widow cannot accept 
premises not divided, but valued and appraised, the necessity for 
naming her in the rule to accept or refuse, was supposed to be 
unnecessary. When the premises are accepted they are taken at 
the valuation fixed by the jury, or now at an advanced bid by one 
or more of the heirs. But the presumption is that in the rule to 
show cause against the sale, her name did appear, for in the sale 
the widow has a direct interest, and the recital of service on the 
heirs and legal representatives is conclusive of the service on the 
widow, as a legal representative, this being real estate, and the term, 
l^al representatives having therefore no application to the personal 
representative. 

out be the fact as it may the presumption of notice to the widow 
from the recital in the order of sale must be taken to be true. After 
twenty years it would be a harsh rule that would deprive an inno- 
cent purchaser of his estate because the papers are not all on file in 
the Orphans' Ck>urt. It is proper to add also that the deed to the 
purchaser recites the proceedings as regular, and as showing the 
widow a party, and notice to all parties. 

The recital in the petition of the administrators of John Vensel, 
deceased, the purchaser at the Orphans' Court ssde, to sell for the 
payment of his debts, that the property was subject to the dower 
of Susan Vensel, the widow of^ Jacob Vensel, deceased, does not 
change the nature of her estate, which is fixed by the law on an 
acceptance b^ the heir, or a sale to a purchaser. The calling of 
it '^ dower " is but an ignorant use of a word common in all the 
country to designate the widow's estate in the real estate of her 
husband. 

But the husband having died intestate and seized, her estate never 
was dower, and the incorrect use of the term in a subsecjuent pro- 
ceeding cannot possibly change the effect of the proceedmg in the 
Orphans' Court, which converted her estate into a money charce 
upon the premises sold, with the remedy for collection riven in the 
law. In no possible view of this case can the proceedings in the 
Orphans' Court be overturned. The assignee of the widow occupies 
no higher place than she did, and must recover according to the 
nature of her estate only. 

Decree of the Orphans' Court affirmed, with costs to be paid by 
the appellant, and the appeal dismissed. 



^Original EdUion,p. 280.] 
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Steioerwalt «9. O'Bbian. 

1. Bepftin and tdditioiii to a bQilding an not within the pvrriew of the i 

lien ]aw. It mast be a rebniidin^ upon another and a larger toale. 

2. Newness of structure in the exUrtor is neoessary to give notice to porcbaseiaaiki 

lien creditors. 
I* Whether the ereetion be new or old is sometimes difllcalt to decide, and tinn It ia 

a mixed question of law and fact, and in contested and disputed eases, it ja« 

question for the jury 
4* The refusal of the oonrt to enter nonsoit is discretionarj and not rcTiewable. 

Rule to show cause why judgment should not be entered for de- 
fendant non obstante veredieto. Opinion delivered October 26, 1874» 
by 

Walker, J. — ^This is a scire facias on a mechanic's lien, for woric 
done and materials furnished in and about defendants' buildii^ oa 
Oay street, Tamaaua. 

On the trial, utter the evidence of the plaintiff had been heard^ 
the defendants' counsel moved for a nonsuit, and assigned for the 
season that the testimony does not show that the building (againai 
which the claim is filed) is such an erection as the act of 1836 
(Purdon's Digest, 1025, pL 1 and 2) contemplates, which gives to 
mechanics ana others a lien for work and materials. 

This motion was overruled, and all the fieucts were submitted to 
the jury, who found for plaintiff $334.34. 

The above rule was then entered to enable us to ascertain wh^ber 
the lien was within the purview of the act 

Is this building such an erection against which a lien may be 
filed for work and labor, under the provisions of the mechanics.' 
lien law ? The evidence shows that the contract was to rebuild tb« 
defendants' house — not repair it 

The front was raised some four feet ; a new foundation was built 
under it ; new sills were placed beneath the building ; all the 
weather boarding was removed and made new, except one hundr^ 
feet ; a roof built new and joined with the old one ; a new building 
was built behind the old one and enlarged, and the old timber was 
used in the construction of the new structure ; the chimney was 
removed and made new; the floor on second story waa new ; six 
enlarged windows were made in the rear, where there were only 
two before ; two doors in front and two in rear, made new, large 
and .paneled.' The cornice projecting ten or twelve inches was new ; 
the stairs were torn out and built anew with the addition of a new 
hall, which the old house had not. The old building was thirty- 
two feet front by sixteen feet deep. The new one was thirty-two 
*feet front by thirty feet deep and four feet higher. There were 
nine hundrea and fifty-one and a half yards of new plastering done 
and only eighteen or twenty yards of the old left. 

The work was done by a carpenter at the instance of the owner. 

A mechanic has no lien for remodeling or repairing an old build- 
ing : Perigo vs. Vanhorny 2 Miles, 359. Nor lor repairs of an old 
l^Original Edition, pp. 281 and 282.] 
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hotise and improvementB of its parts : Harman vs. Oummings, 7 
Wright, 323. Not for the addition of a basement story to a frame 
house : Miller ts. Oliver, 8 Watts, 514. Nor for repairs and altera- 
tions which do not fairly change its exterior into a new structure : 
affifer vs. mrshey, 9 P. F. S. 64. 

It must be a new erection : Landis* Appeal, 10 Barr, 879. 

Hence it was held in the last case iLandia* Appeal) tibat where the 
front wall of a house was taken down and a new one erected on a 
different foundation and the inside of the house except the floors, 
"Was altered and removed and a new roof put on and a new badt 
building erected, that the claims for work and materiids, were ndt 
liens within the act 

In Dfietbei/th vs. KdUr, 2 Barr, 77, it was held that repaini 
and additions may constitute a new erection within the act 
The addition of one story and a new building beside the old 
house, of equal dimensions, the whole being new roofed and 
weather boarded, with interior oommunication constitute a new 
^fection. 

It is difficult to reconcile these two cases, especially as the formeir 
"does not overrule the latter. Taken together they^ determine no 
sufficiently certain rule. See Judge Sharswood\9 opinion in NorrV 
Appeal, 6 Casey, 127. 

But in HerAey vs. Sunk, 8 P. F. S. 884, Judge Sharswood 
aays: The principle, as laid down orieinally in Driethajch vs. 
EMhf, 2 Barr, 77, ^'That a substantial addition of material parts, 
a rebuilding upon another and larger scale, constitutes a new build- 
teg, even though parts of the old are preserved and incorporated in 
the new." 

In ArvMtrang vs. Ware, 8 Harris, 520, Lowrie, J., says : '^ Where a 
4rtractQre of a building is so completely changed that in common 
|iar}ance it may be properly called a new building, or a rebuilding, 
It comes within the lien law." 

In addition to these rules Judge Agnew in MiUer vs. Hershey, 9 
P. F. 8. 65, lays down the rule that newness of structure in the 
ttain mass of the building, that entire change of exterior appea0^ 
•nee, which denotes a different building from that which gave place 
ie it (though some parts of the old may enter into it) is that which 
constitutes a new building as distinguished from one altered. 
The building should present that external change indicating new- 
ness of structure which would put purchasers and lien creditors 
upon inquiry. 

In Nebon vs. Qam^pbdl, 4 C. 156, it is held, that it is not necessary 
that the new building should be distinct from the old ; and a new 
wing *or an addition to a building is an erection within the mean- 
Shg of the mechanics' lien law : Harman vs. Oummings, 7 Wright, 
tS^ So is a kitchen: LigfUfooi vs. Krug^ 11 C. 348; PreU and 
^kmeler Appeal, 11 C. 849. 

From some of these rulings it is very evident that an important 

^Hstinction between an old and a new structure is founded upon the 

exterior, not the interior, change of the erection, for the purpose ol 

ipvtting purobasers and lien creditors «pon inqmry. See al^ Scm- 

l^Origintd EdUiai^ p. 38E8.] 
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fnerviUe va. Wann, 1 Wr. 187. Whether the building be new or old, 
whether the additions, alterations and improvements amount to a 
rebuilding of the old, so as to make it a new erection, within the 
purview of the law« appears to be a mixed question of law and fact 
and proper for a jur^ under instructions from the court to pass 
upon. Sometimes it is said to be a question of law and sometimes 
of fact : Yoke's Appeal, 6 P. F. S. 121. 

In difficult cases this much vexed question should be left to a 
jury : Armstrong vs. Ware, 8 H. 520. In other words, as Chief-Jus- 
tice Thompson feioetiously remarks in Munger vs. SUfbeey 14 P. F. S. 
456, " it has been somewhat tritely said by our court on a contest 
whether the building was a new structure or only a repair ^ that die 
court would decide tne question when it was easy, but when it was 
difficult it was for the jury to decide.' " 

The meaning was that when it depended upon disputed fads it 
was a question for the jury and not for the court 

The testimony in this case certainly establishes that a new build* 
ing was erected in the rear of the old one, which, in our opinion, 
would be sufficient to give the plaintiff a lien under the authorities 
just cited. The entire appearance of the front or old building was 
changed; it was larger in height and depth; it presented to pur- 
chasers and lien creditors the evidence of newness of structure; it 
was a substantial addition of material parts and a rebuilding on 
another and a larger scale. 

The very terms of the defendant's contract was to rebuild his 
house, and the facts in evidence show it was a rebuilding upon a 
larger scale. We are clearly of the opinion that this was an erection 
within the purview of the mechanics' lien law. 

If the evidence showed a rebuilding or if it raised a doubt as to 
whether the structure was new or old, it was for the jury (8 H. 520, 
14 P. F. S. 454), and it would have been manifest error to have en- 
tered a non-suit: Lehman vs. Kellerman^ 15 P. F. S. 489. But the 
refusal to enter a non-suit is discretionary and not the subject of 
review : Girard vs. Oetiig, 2 Binney, 234 ; Bavington vs. Railroad Cb., 
10 Casey, 358; PoumaU vs. SUde, 2 P. F. S. 446; MoUey vs. Bruner, 
9 P. F. 8. 481 ; Lehman vs. Kellerman, 15 P. F. S. 489; UnUed Staim 
TeUgraph Co. vs. Wenger, 5 P. F. 8. 262; Negley vs. Lmdrnxy, 17 P. F. 
8. 226. 

Role discharged. 



*0ii|Mr»nie CotM of |laittisliHiiiia. 

Adams vs. The Pittsbubgh Ins. Co. 

The eridenee must be clear, unoontradietory and distinot to ettablitk a eastom or 
iiaage in a particular pork warranting the captain of a 8teamb<Mit, under the direo- 
tion of a part owner, to bind the owners of yeeBels narigating the Ohio and its tribn* 
tariet, for the amount of a premium note for the Intnrance of the boat, exeentcd 
by the captain. 

Error to the Court of Common Pleas of Allegheny Coontj* 
Opinion delivered November 16, 1874, by 
Gordon, J. — ^The court below permitted the defendant, part owner 
[^Original EdUUm.p.W^} 
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of the flteamboat Glasffow, to be charged with the amount of a 

Sremium note, executed to the plaintiii* by the captain, under the 
irection of another part owner, for the insurance of the boat This 
insurance was made and the note given without the knowledge or 
consent of the defendant. It is conceded that under ordinary cir- 
cumstances this could not be done. But the plaintiff was permitted 
to go to the jury on evidence of a custom or usage of the court of 
Pittsbui^h, warranting the captain thus to bind the owners of 
vessela navigating the Ohio and its tributaries. It is possible that a 
usage such as this, though derogatory of the rights ot such owners, 
and not required for the advancement of commerce and trade, might 
be established by proper proof. 

But in order to establish such custom, the evidence by which it 
is proposed to prove it, must be clear, uncontradictory and distinct. 
Custom is usage so long established and so well known as to have 
acquired the force of law. It is obvious, therefore, that a custom 
not only can, but must be so proved as to leave no doubt upon the 
mind with reference to its nature and character* 

Doubt must be wholly eliminated from the evidence adduced, or 
the usage is not well proved. In view of these principles we can- 
not agree that the evidence in this case was such as the court should 
have submitted to the jury for the purpose proposed. Four wit- 
nesses gave their evidence upon this subject. One testifies that the 
custom is for an owner and the captain to insure for all the owners ; 
the captain signing the premium note. Another states simplv tliat 
it was customary for the captain to execute the note, but whether 
under authority of one or all of the owners he does not say. The 
third that it was customary for the captain to insure fortne boat 
and owners, but adds upon cross-examination that he knew of no 
case where the captain was not directed by the owner. The fourth 
that it was the custom fur the captain to insure for the owners, as in 
this case. From this testimony it is impossible to say what the 
custom or usage is, if indeed any such exists. Has the captain 
power upon his own motion to insure, or does it require the joint 
action oi a part owner and the captain ? May he insure the boat 
when there is but a single owner or is he confined to cases where 
there are several joint owners ? 

These are questions which are legitimately raised from the evi- 
dence, and as that evidence does not clearly and definitely answer 
either of them, ihe court should not have permitted it to go to the 
junr. 

The judgment is reversed and a venire facias de novo awarded. 



*eoitn 0f €mmon {Head, 0tl)ii|ilkiU Comtts. 

SCHRADEB V$. BURR. 

The met of April 9, 1872, *' for the better pmtection of the waees of neehanioa, 
miners, laborers and others,*' does not give a lien for wag^ earned after the partion- 
Isr property has been seised by the sheriff on an ezecuuon. Property leried is in 
the enstodj of the law, and when sold the proceeds are preserved Against liem 
ereditora fubaeqnent to the lery. 

t^Original EdUion^ p. 286.] 



Digitized by 



Google 



204 SOH&ADSR M. BUML 



Whan a mfehaniot' lien whkh ii defcotive hM been filad, and the propertj imliit 
which it ifl eutered it lold br the theriff before the expiration of tbe ox bmooUm al- 
lowed by law for filinff the lien of a mechanic, the claim may be made upon the 
tand with the tame effect that it could be made if a lien ■ufficient in form imd anb- 
atanoe had bean entered of reoord before tbe aaie. 

In the matter of tbe exceptions to the report of D. K Nice, audi- 
tor. Opinion delivered Deoember 7, 1874, by 

Pebshing, J. — ^An act of assembly was passed on the 9th day of 
April, 1872, '^for the better protection or tbe wages of mechanics, 
miners, laborers and others " (P. L. 47). The first section provides, 
imier alia^ that all moneys due for labor and services rendered by 
any miner, mechanic, laborer or clerk from any person or persons, 
or chartered company, either as owners, lessees, contractors or under 
owners of any works, mines, manufieu^tory or other business where 
clerks, miners or mechanics are employed for any period not esL- 
oeeding six months immediately pr^^ing the sale and transfer of 
such works, mines, manufactories or business, or other property 
connected therewith in carrying on said business, bv execution or 
otherwise, preceding the death or insolvency of such employer or 
employevB, shall be a lien on said mine, manufactory, business or 
other property, to the extent of the interest of said owners or oon- 
tractors as the case may be in said property and shall be preferred 
and -first paid out of the proceeds of the sale of such mine, manu- 
&ctory, bmiiness or other property as aforesaid, such prtferred claim 
not to exceed two hundred dollare. 

The fund in court for distribution arises from the sheriff's sale of 
the personal property of F. A. Burr, consisting of the Standard 
printing establishment On the 6th of April, 1874, a rule was 
granted by the court to show cause why the writ of (L fa. sbouM 
not be set aside, which rule, after argument, was discharged. Fot 
lowing this were two sales of the property. The purchaser at the 
first ^e having £uled to comply with his bid, tbe second sale was 
made on the 18th day of July, 1874. 

It araears that aft^ the sheriff made his levy tbe publication of 
the Dwby and Weekly Standard was continued for some time by F. A. 
BuiT» the defendant in the execution. The claims for wages ft^ 
sented to the ^auditor were made on the part of those enmloyea on 
these newsnapers between the date of the levy and the cuiy of the 
sale. The labor was performed within the six mouths immedii^y 
preceding the sale of the property, and it is claimed that the wages 
thus earned are preferred liens within the very language of the set 
of April 9, 1872. This construction, it was argued, is straigthened bv 
a comparison of this act with that passed on the 11th of April, 1862, 
for the protection of the wages of labor in the counties of Schuylkill, 
Bedfora and Blair. This latter act, section 6, is naade to apply to 
*^ wages of labor done and performed within six months imme- 
diatelv preceding the assignment, death or levy by execution, men- 
tioned tnerein." It will be observed that in the act of 1862 tlie six 
months witiiin which the wages of labor are preferred, in a case 
such as the one before us, are reckoned from the date of tbe levy ; 
in tJbe act of 1872 the date of the sale is the point of lime mm 
i^Origmal EdiH^ p. 286.3 
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which the six months are to run. Was it in the contemplation of 
the legislature in passing the act of 1872 to allow liens to accumu- 
late against personal property after it had been levied upon with 
the result, in many instances, of sweeping away the proceeds of a 
sale from vigilant and meritorious execution creditors? It is a 
&miliar rule of construction that the real intention will always pre- 
vail over the lite^ sense^of terms, especially when adherence to 
literal terms would lead to'palpable injustice, contradiction and ab- 
surdity. There is no evidence that Mr. Schrader agreed to or was 
in any wajr a party to the use of the printing establishment by Mr. 
Burr after it had been seized by the sheriff. If the broad construc- 
tion claimed for the act of 1872 is the true one, it is plain that an 
execution creditor upon whose writ a levy has been made of prop- 
erty abundantly sufacient to satisfy his judgment, may yet realize 
nothing in consequence of the interposition of liens created 
after the property was in the custody of the law. Without refer- 
ence to the words " by execution or otherwise preceding the death 
or insolvency of such employer or employers " we think the prefer- 
ence given to the wages of labor under the act of 1872 cannot be ex- 
tended to a time subsequent to the date of the levy. This con- 
struction, it seems to us, is alike consonant with reason and author- 
ity. The return* of the sheriff established beyond controversy that 
be had seize<] the property and taken it into his own possession. A 
sheriff's levv necessarily disturbs the possession of the owner of the 
goods levied upon.^ It is a seizure. It cannot be made in Pennsyl- 
vania without naving the goods levied upon in actual manucapture 
or control. It vests the possession so fully in the sheriff that he may 
maintain trespass for any disturbance of it, and of course it divests 
the possession of the owner. Even the owner himself may become 
a trespasser against the sheriff by removing the goods from his con-> 
trol : Wddi vs. JSeU, 8 Casey, 15. The very point before us has been 
disposed of in a few sentences in the case of * Olass vs. €HJberty 8 P. 
P. S. Chief-Justice Agnew says (page 288) : " Property levied is in 
the custody of the law, the end of which might be defeated if 
creditors could subsequently acquire a paramount interest in it It 
was therefore held that a treasurer's warrant to the sheriff to sell 
the lands of a delin()uent collector of taxes created a lien by seizure, 
which not only justified the sale, but })reserved the.proceeils of sale 
against lien creditors subsequent to the levy." 

We think the auditor committed no error in excluding claims for 
labor, which was performed subsequent to the time of tne levy by 
the sheriff, from participation in the fund for distribution. 

Another controverted question involved in the report of the audi- 
tor grows out of a mechanic's lien filed by Pott & Vastine against F. 
A. Burr. When the hearing was had before the auditor, a rule was 
pending in court to show cause why this lien should not be stricken 
£rom tm lien docket. This application was based on the decision 
cf iht Supreme Court in the case of BL Clair Coal Co, vs. Jfefarte, 2 
Legal Chronicle, 89. The auditor has made his report in the alter- 
native, one distribution including this mechanics' lien, the other ex- 
dading it It is too plain to admit of argument that the decision 
i^Original Edition, f.7lffl. 2 
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in 8L Clair Goal Co. vs. Marix, is fatal to the lien as filed. It does 
not necessarily follow that Pott A Vastine cannot come in upon the 
fund. On the day of the sale they gave written notice of the amount 
they claimed as a lien on the press, engine, boiler and gearing, thus 
limiting it so as to avoid the legal objections to the lien as filed. 
Independent of their filing any paper, the statute gave a lien which 
had not expired when the sheriff's sale was made. If the claim 
filed be defective, the filing of it does not exhaust or affect the lien, 
which exists independently of it, till the six months have expired. 
A second, third, or fourth claim may be filed, and no prior one can 
be pleaded against the last The means given to mechanics and 
material men, are not exhausted by an abortive attempt to pursue 
the directions of the statute, by filing the claim within six months. 
This is but the mode of giving it fruitful effect ; and should it fail 
from some technical or even substantial defect, the lien is no more 
destroyed, than would be a bond, sued out by an improper or inap- 

Eropriate writ The claim still remains, and so does the lien, until 
arred by the lapse of six months after the work is finished or 
materials furnished. To hold otherwise might be attended not only 
by inconvenience, blit gross injustice — a hazard which no analogy 
in the law calls upon us to encounter, and against which we are 
admonished by the frequent failures of these recorded claims upon 
merely formal grounds, or because of the want of the due observance 
of the statutory requisitions : BoumonvtUe vs. QoodaU^ 10 Barr, 133; 
QioniberB vs. rarnaU, 3 H. 256. Where the propertv is sold at 
sheriff's sale before the expiration of the time allowed by law for 
filing *the lien, the claim may then be made upon the fund, with 
the same effect as it could be made against the building if the claim 
had been entered of record before its sale : YearsUy vs. FUmigan^ 
10 H. 489. 

This disposes of the only objection made to the payment of this 
lien, in the proceedings before the auditor. 

T. P. Trayer, Esq., the assignee in bankruptcy of F. A. Burr, 
excepts, because the auditor refused to charge Mr. Schrader with 
the aifference between his bid at the first sale, and the amount at 
which the property was knocked down to him at the second sale. 
The legal liability of Mr. Schrader must be ascertained by a differ- 
ent proceeding, and we think the auditor very properly refused to 
entertain the proposition. 

That distribution made by the auditor which includes the pay* 
ment of the mechanic's lien of Pott & Vastine, is confirmed, ana all 
exceptions in conflict with this decision are hereby overruled. 

Onpteme Coitrt of flnmesloatiia. 
Bell and Weir vs. Reed. 

Na Mie will be pennltted ao to ezoavate his land at to do a permanent iajnrf to the 
land of his aqjoiner, when sneh adjoineHs land is in its natural condiuon. or the 
injury thereto would result notwithstanding and without artificial pressure thereon. 

In equity. Appeal from the decree of the Court of Common 
Pleas oi Allegheny County. 

[^^(higinal Edition, p. 288.] 
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Per Curiam, November 9, 1874. 

The rule that the report of a master confirmed by the court, upon 
the facts will not be revoked except for clear error, applies to this 
case. The master has found on all the evidence that tne quarr3ring 
and stripping of the defendants brought down the plaintiff's 
land, by removing its natural support, without reference to the wall 
built by the plaintiff and his roadway. Even some of the witnesses 
of the defenaants state facts as to the sliding of the ground with the 
wall still standing, which, with the age of the wall, and near ap- 
proach of the stripping, and manifest removal of the stones and 
earth, as shown upon the measured cross section represented in the 
draft, contribute to strengthen the masters conclusions. But it is 
believed the distance of forty feet is too great a restraint in all 
instances and may prevent a lawful use of the defendants' quarry. 
The decree of the court will therefore be so modified as to enjoin 
the defendants from quarrying, excavating and stripping their land 
so near to the plaintiff's land as to take awa^ its natural lateral 
support, and cause his land to slide or fall, provided that the defend- 
ants may make a nearer approach upon protecting the plaintiff's 
land from sliding or falling, by means of a substantial stone wall 
built by the defendants at ^eir own expense, along the boundary 
line of the plaintiff's land. 

With this modification the decree is affirmed at the costs of the 
appellants, and the appeal dismissed. 



*€amt of Comtitm pieoa, tamtmut Comas- 

Commonwealth op Pennsylvania, at the suggestion of and for use 
of James Sweeney, executor of the estate oFElizabeth Sweeney, 
deceased, vs. P. W. Housekeeper. 

To plead and demur to the tarae matter is not allowable. After pleading, a defect in 
the declaration may be taken advantage of by motion in arrest of judgment, or the 
defendant may be allowed to withdraw his plea, and then demur. 

Rule to withdraw narr., etc. Opinion delivered November 14, 
1874, by 

Livingston, P. J. — On September 8, 1874, a rule was granted to 
show cause why plaintiflF should not be permitted to withdraw the 
narr. filed, and file a new narr. 

After a plaintiff files his narr. it becomes the duty of the defend- 
ant to consider the nature and manner of his defence, if he has one. 
He should consider whether, on the face of the narr. as drawn and 
filed, supposing the facts therein stated to be true, the plaintiff 
appears m his judgment to be, in point of law. entitled to the redress 
he seeks, in the form of action he has selected. If in his judgment, 
the plaintiff be not so entitled in point of law, by reason of defect 
in the form or the substance of his narr., he should except to the 
declaration on such grounds ; in other words he should demur, and 
not plead. 

If he is satisfied that the narr. is neither defective in form nor 
substance, and that the plaintiff has chosen the proper form of action, 
I* Original Edition^ p. 289.] 
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and he cannot safely demur, his only other mode of defence is to 
answer the narr. by matter of fact — to enter his plea. 

The narr. in this action was filed on November 10, 1871, after an 
award of arbitrators and an appeal therefrom by the defendant On 
February 4, 1874, a rule was served on the defendant to plead. He 
then examined his case and did not demur ; but on the same day, 
February 4, 1874, filed his plea " payment, and payment with leave, 
etc. ; " and upon the issue raised by this plea the cause was put on 
the trial list, called for trial on August 26, 1874, when both parties 
announced themselves ready for trial. A jury was called and sworn^ 
and after progressing a short time plaintiff's counsel asked leave of 
court to amend the narr. filed by inserting between the words, 
** default thereon," and, " by means of which," the words "And the 
«aid W. B. Hood, trustee as aforesaid, on or about, to wit, the first 
day of April, a. d. 1869, absconded from and left his residence in 
Philadelphia City, in the State of Pennsylvania, and *has not since 
that time resided within the bounds of the State of Pennsylvania," 
and on the argument it was admitted that the court allowed the 
amendment 

The defendants then filed a demurrer, general and special. 

Under the decisions of the Supreme Court in the cases of Cbm. vs. 
Wmricky 8 Watts, 159, Bor/d vs. The Gwu, 12 Casey, 365, we ver;r 
much doubt whether any such amendment was necessary ; but it 
was made, and having been made the defendant filed a demurrer, 
which may be considered both general and special. It is in these 
words : "And now, August 25, defendant comes, etc., and says that 
plaintiff ought not further to maintain his said action, etc. Be- 
cause, he says that the said declaration and the matters contained 
in manner and form as the same are stated and set forth, are not 
sufiBcient in law, and he, the said defendant, is not bound to answer 
the same, and this he is ready to verify, etc. Wherefore the said 
defendant prays judgment, ana that the said plaintiff may be de- 
barred from having or maintaimng its aforesaid action thereof 
against him, etc 

"And the said defendant, for the further cause of demurrer, states 
and shows to the court the following causes of demurrer to the said 
declaration : 

1. " The declaration does not aver any receipt of property or 
money. 

2. " It does not aver any settlement of account biy the trustee, or 
decree of court for the payment of the money fixing the liability of 
the principal in said bond. 

3. " The declaration does not set out with certainty and precision, 
and specifically the particular breach for which redress is sought, 
and in other respects is uncertain, informal, insufficient, etc.'' 

It will be observed that all these alleged causes of demurrer refer 
to the narr. as originally filed, and to which defendant has entered 
his plea of payment, and payment with leave, etc., which still re- 
mains, and not one of them makes the slightest reference to Che 
amendment The amendment made no change in the cause of ac- 
tion, nor did it render any change in defen(mnt's plea necessary. 
{^Original Editianj p. 290.] 
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The cause could have been proceeded with as well after as before 
the amendment, and on the same plea. Here, then, we have a plea 
in bar, and afterwards a demurrer, general and special. These can- 
not exist together. It is one of tne oldest and most perfectly set- 
tled rules of pleading, that it is not allowable both to plead and 
d^nur to the same matter; you may plead to one count and demur 
to another in the same narr. : 6 Wend. 104. You cannot plead and 
demur to the same count at.the same time. 

Where, after pleading to a narr., it is found to be defective, the 
defendant may take advantage of the defect by motion in arrest of 
judgment: 9 Cuslu 151. 

*0r, after a plea in bar^ the court on application made may^ in its 
discretion, allow a defendant to withdraw his plea and demur: 9 
W. & S. 154 

But the mere fact that a declaration has been amended does not 
make it demurrable, although it. may require tiie defendant to 
diange his pleas, even though it contains a new count, where the 
new count is no departure, and makes no change in the cause of 
action : 10 Casey, Si58. Hence it follows that tne demurrer in the 
case before us should have been dismissed, and the parties directed 
to proceed with the trial. 

There having been no joinder in demurrer, nor uny recognition 
of it by the pmntiff, leave of court was asked to withdraw the 
amendment which had produced all this confusion, the plaintiff 
having arrived at the conclusion tlmt it was unnecessary. Its with« 
drawfu, plaintiff alleges, was permitted by the court. This the de« 
fendant denies. And his honor, the judge who presided at the 
trial, having mislaid or lost his nc^^s of trial, does not remember 
whether it was or not; all agree, however, that a juror was with* 
drawn, and the cause continued by the court on August 27, 1874. 

And on September 8, 1874^ plaintiff's counsel obtained a rule to 
show cause why plaintiff should not be allowed, to withdraw the 
narr. filed in this suit and file a new narr^ 

Without being able to procure the notes of trial, and ascertain 
therefrom the exact state of the case in its different stages as the 
^lal progressed, we are satisfied, from what we have seen in the 
progress of our investigation of the record and proceedings as ad-* 
mitted, that the demurrer should have been dismissed, and plaintiff 
allowed to withdraw the amendment; the trial would then have 
proceeded upon the original narr. and plea. The cause having been 
continued, however, and the plaintiff having asked to withdraw the 
narr. filed, and file a new narr., which he may properly do, and 
which, under our very broad and liberal statutes of amendments, 
tlie court may with propriety permit, we have decided to make the 
rule absolute ; but in doing so we cannot refrain from saying that 
we think the better course to have pursued would have been oy ci- 
tation to file an account, and thus fix the amount of this defendant's 
liability, if liable, before proceeding in this form, which is in effect 
an attempt to state the account of an executor by a jury. 

Sole inade absolute. 

l*Origiaal EdiiUm^ p. 291.1 
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^Bufttnu Court of Pcmtogtoottia. 
The Allegheny Ins. Co. vs. Hanlon. 

Where aoeounti are multitudinoat the witeett maj he allowed to refreih hli reeollee* 
tion by meani of other aeconnti and papers as to the items. 

Error to the Court of Common Pleas of Allegheny County. Four 
oases. Writs of error. 

Per Curiam, October 26, 1874. 

There was evidence to take the case to the jury on the question 
of a waiver of time in furnishing the preliminary proo& of the 
plaintifif 's loss. The verdict establishes the waiver of thirty days 
as the time in the case of the Mbemia Company. The statements 
made by the plaintifif and son were correctly admitted in evidence 
as the account of particulars. He and his son were competent wit- 
nesses to prove the items of the account and testify that the state- 
ment was made out by them. The fact that the^ referred to in- 
voices and other papers to assist them in remembering the articles 
and prices, does not necessarily give the statement the character of 
a copy or secondary evidence. The point of the matter is that thejy 
swear to the statement as their own work, made out from their 
knowledge of the facts. One may know that he received and had 
the articles set forth in a certain invoice, and that these articles, or 
a certain number of them, were destroyed bjr the fire, and yet be 
unable to remember the items without the assistance of the invoice 
to refresh the memory. 

In all cases where accounts are multitudinous, the rule as to the 
pcorsonal knowledge of the witness is relaxed. He must be per- 
mitted to put the items into an account, and to refresh his recoUeo* 
tion by means of other accounts and papers as to the items. Other- 
wise great injustice would be done, in the account of sales con- 
sisting of numerous items, a party rarely recollects all the items, 
but he can be perfectlv certain from his mode of business on finding 
the entries on nis books that the charges were correctly made. 

We discover no error in the record, and the judgment is therefore 
affirmed. 

"^Sivofttrnt Comrt of pettnoalnatiia* 
Smith vb. Johnson. 

▲ fenoe that is not on the line, hut has heen pnt entirely <m the property of the ad- 
joining owner bj him, is nnder his oomplete oontroL. 

Error to the Court of Common Pleas of Juniata County. Opinion 
delivered July 2, 1874, by 

Mebcur, J. — Unless the plaintiff in error occupied lands up to the 
line of the adjacent owner, he was under no le^ obligation to put 
his fence on the line : Painter vs. Reese^ 2 Barr, 126 ; Dyiart vs. Leedi^ 
2 Barr. 488 ; Potts vs. Everhart, 2 Casey, 493. 

He nad a right to set his fence in on his own land, and throw 
open to the public the portion lying between the line and his 
l*Original EdUim, pp. 292 and 293.] 
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fence : Painter vs. Reese, mpra; Rohrer vs. Rohrer, 6 Harris, 367. By 
8o doing he was relieved from a continuing obligation to assist in 
the maintenance of a fence on the line. If the boundary fence had 
previously been built at the joint expense of the adjoinmg owners, 
it gave the plaintiff in error no right to remove any portion of it, on 
his withdrawing from an occupancy of the land up to it. The fence 
had not only become common property, but was such a dedication 
of the materials composing it, to the realty, that he could not re- 
move the portion made by himself, without the consent of the 
other, and for such a removal he would be liable in trespass : Slover 
vs. Huneicker, 11 Wright, 514. 
The court then committed no error in denying the right of the 

{>laintiff in error to remove a portion of the line fence. He was 
iable for the damages which the defendant thereby necessarily sus- 
tained. 

A duty, however, was imposed upon the defendant in error, to 
protect his crops, by the bunding of proper fences within a reason-* 
able time. If he neglected this duty, he cannot hold the plaintiff 
liable for damage done by the cattle of others : Oregg vs. Greggy 5 
P. F. Smith, 227. 

In protecting his crops the defendant in error had no right to 
extend his fence over on the land of the plaintiff in error a few 
feet. By so doing he in turn became a trespasser : Dysart vs. Leeds, 
mpra. If he so extended it, the plaintiff in error had an undoubtea 
right to throw down that portion of the fence and remove it from 
his land. This bein^ a lawful act, no action would lie against him 
therefor, although his motive thereto may have been maUcious: 
Jenkins vs. Fawlery 12 Harris, 308. 

The court appears not to have discriminated between the act of 
the plaintiff in error in removing the line fence, and his removal 
of the other *fence subsequentlvouilt by the defendant in error. 
The learned judge appears to have ignored the testimony of both 
Levi Myers and of the plaintiff in error. They both testify that 
no portion, of the fence built by the defendant in error was re- 
moved, except that which extended over on to the land of the 
plaintiff in error. If the jury should find such to be the fact, there 
could be no recovery therefor. This must not be confounded with 
a case where the fence is on the very line, and the rails of one ex- 
tend a few inches beyond the line fence. Hence it was error for 
the court to take this from the jury and say to them, " after ail, the 

auestion is simply one of damages." As to one branch of the case 
lere was clearly a question of the right to recover. 
In the absence of specific instructions having been asked for, we 
cannot say there is error in the second assi^ment ; but, as we have 
shown, the first, third and fourth are sustained. 

As we have not been furnished with a copy of the lease, we are 
unable to determine what property the defendant in error had in 
the rails composing the fence, or in the growing crop, and therefore 
give no opinion on the right of the defendant in error to recover for 
the whole property taken or destroyed. 
Judgment reversed, and a venire fadas de novo awarded. 
l*Orig%nal Edition, p. 294.] 
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Court of Common pieos, Sdittslkill (Coimm* 
James Eirtpatrick vs. Benjamin Bzevbb. 

Rnle to show cause why judgment should not be entered for want 
of a sufficient affidavit of defence. Opinion delivered December 14. 
1874, by 

Pershing, P. J. — ^The affidavit of defence in this case is made by 
Israel Wensel, whether in the capacity of agent for the defendant, 
or otherwise, there is nothing in the affidavit to show. It appears, 
however, from an examination of the papers iathis case, that Biever 
is sued as the maker of the same note on which suit has been brought 
against Wensel as endorser, to No. 109, of Sept. T. 1874, Time was 
given the defendant to file a supplemental affidavit of defence, 
which has expired without any action having been taken for that 
purpose. The reasons assigned in the disposition made of a similar 
application in Kirkpatrick vs. Wensel, No. 109, Sept. T., 1875, will 
govern us in the decision of this case, the plaintiff agreeing to allow 
as a credit, the one hundred dollars which Wensel states he paid 
the plaintiff on the note. And now, December 14, 1874, judgment 
in fELvor of the plaintiff for the want of a sufficient affidavit of de- 
fence, for so much as may be found due after deducting the sum of 
one hundred dollars heretofore paid, as set forth in said affidavit, 
and admitted by the plaintiff. The amount of the judgment to h% 
liquidated by the protnonotary on five days notice. 



"NtEotttt of (ttommon peas, WeUmaxt Coimtn. 
Boot & Bust vs. Oil Greek and Allegheny River R. R. Co. 

It ■eerni that there can be no teskUum writi of ezecation against a corporation. The 

act of 1870 providen for none. 
A fi,fa. wati issued, immediately returned nulla bona and a tetUUum issued to the 

same return day. The latter writ held irregular and set aside. 

Application to set aside test JL fa. and restrain further proceedings. 
Rule to show cause, etc. Opinion delivered Augvst 5, 1874, by 

Broomali^, p. J. — Judgment was entered in this case upon the 
verdict of a jury July 7, 1874, for $118,167.77 ; the same day a>i./a. 
was issued returnable fourth Monday of July, 1874, and returned 
nuUa bona. On the next day a testatum fi.fa. was issued returnable 
to the same return da^, and on July 11, 1874, David McCargo was 
appointed receiver of the defendants under a mortgage of all its 
property and franchises, dated May 1, 1868. 

The issuing of the fi. fa. against a corporation is provided for by 
the act of April 7, 1870. Th^ act makes no express provision for a 
testatum fi fa. Does it by implication ? The act of 1870 is peculiar ; 
it authorizes s^fi.fa. from the court in which judgment is entered, 
and empowers the sheriff or other officer to levy upon the property 
and franchises of the defendant in any and ever^ county of the 
commonwealth. This seems to preclude the necessity for a tsatatwak 
Indeed, it would leave no function for a testation. 
l^Original Edition^ p. 295.] 
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It might be ai^ued that under the act of 1836 a teetotum. may fol- 
low any fi, fa. But in Bayard's Appeal, 22 P. F. S. 453, it is Uel<f that 
the act of 1870 supercedes the remedy by sequestration und^r the 
act of 1836, and uoes not change the right of the parties so as to 
ffive the pmiiitiffs an advantage over other creditors, i^nd th^t the 
levy. docs not create a, Uen upon the properUr seized. 

This^makes the /i./a. under the act of 1870 mi generis, 

Ind^, so peculiiir is it, that it will hardly do to infer that a tes- 
iatum may folkrw in the absence of all necessity and all functions 
for a testatum, 

'The fi. fa, under the act of 1870 is not a writ of execution for the 
benefit of the plaintiff, gnly. , It is a writ to sequester the goQds for 
the benefit of all the creditors, and might with^ equal propriety 
have been called by any other name. It nad no other resemblance 
to an ordinary ^. /a. than that it issues upon a judgment, and at the 
instance of theplaintiff. . ^ ^ •• ^ 

♦The Writ issues to the sheriff or other oflScer of the county in 
whiclr tire, .iudgmenti^ ^.r\ter^ and operates all over the Stete. If 
it is desired that the. sheriff of any other county than the one \n 
whicTi judgment was re'coyered should execute the process of se- 
questm.tiQn^it is. ^^y tp j^rpQure the judgment to be entered in 
such county.. . . 

But if* w€f fldthit thtit d iesUitum is nuthorized by the act of 1870, 
the question arises, is the tesLaiuta in this case regular? The? .act of 
183ft provides^ that if the' defendants have no property in the county 
in which the judgment is recovered, the plaintiff may issue .a 
testatum to any other county without any previous writ, U]|^n mak- 
ing affidavit of the fact of there being no property in the county. 
It is only w^ere there is no property in th^ county that the plaifi- 
tiff is entitled to a testatum^ and from the dictum of the District 
Court, in Boyer vs. Kimbery it would seem necessary that the Tecoi;d 
should show this jEact. There. are two modes, by which this may 
be brought about The issuing and the return of a^./a. and the 
affidavit. . : . 

In this case the plaintiff chose the former. Has he duly fol; 
lowed it? To Movf tx testatum to issue. immediately after aji. /a., 
and to the same. return day, without search for Roods in the county, 
and with no other evidence of want of goods tnan the immediate 
J return of ntdla bona, would seem to defeat the intention of the act 
of 1836. The act provides the affidavit as the only means of dis- 
pensing with the actual search for goods in the county. Besides 
. this, though a writ may be returned in fact before the* return day, 
yet generally no action can be predicated upon the return until thnt 
day lias passed. Hence, generally, the return is not complete un- 
til the return day. In the case oi Lesher vs. Gehr, 1 Dall. 330, it is 
held that a term must intervene after the return of nulla bona on 
the^./a. before the testatum issues, by which it doubtless meant 
that the return day of the ^. /a. must pass. 

It is contended on the part of the plaintiff, that the receiver has 
no status justifying his application. But the application is not 
iM^hj him alone; at the time of the presenting of his petition, 
16 l^Original Edition, p. 296.] 
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the counsel for the defendants made a motion to set aside the testa- 
turn^ etc, and exhibited an affidavit of the treasurer of the company 
accompanying the papers. The motion was for a distinct rule on 
the part of the defendants ; a single rule, however, was granted upon 
both applications. 

But It is not clear that the receiver has no such status. He would 
have had if the fi-fa, had issued after his appointment: Robmaon 
vs. RaUroad Co., 16 P. F. 8. 160. 

In either case the efifect is the same on the receiver's rights. In 
either case the levy and sale are subject to the mortgage. The 
interest of the receiver is therefore the same in both cases. 

On these grounds the testatum is held to be irr^ular, and is set 
aside, and the rule prayed for is made absolute Uius &r and no 
further. 

*€oiirt of €ammon ffkoB, 0ci|ttsIldU Comito. 
The Miners' Trust Co. Bank vs. James Wren H aL 

The purchmaer of rail esUte where the tale ii made fubject to existing Heim. niaj aet 
op the defence of osnrj to the payment, pro tanto, of a Jodgment wiiich was 
entered a^net*the propertj at the time of hii porehase, part of the Oonsideimtiaa 
of which le shown .to be usurious. 

The defence of usnrj may be raised by others than the borrower himselfl 

Opinion delivered July 13, 1874, by 

Pershing, P. J. — In this case the plaintiff issued execution 
against the defendants to collect the amount of a judgment entered 
by confession on July 10, 1871. to No. 206 September Term, 1871. 
for the sum of $15,000, payable in one year. After the entering <m 
this judgment, the real estate of James Wren, one of the defend- 
ants, was sold by his assignee in bankruptcy, and purchased by 
John W. Roseberry, Esq., as trustee for certain of the creditors of 
James Wren. Mr. Roseberry has presented his petition setting 
forth the fact of his purchase ; that the above judgment is claimed 
to be a lien on said real estate, and alleges that the consideration 
for a portion of the said judgment is illegal and usurious. The pe- 
titioner further states an offer on his part to pay the amount of said 
judgment to the plaintiff on condition that an assignment of the 
judgment and the collaterals held b}*^ the bank as security, should 
be made to him, which offer was not accepted, and that a levy has 
been made by the plaintiff on said real estate. The petition prays 
the court to set aside the writ of /S./o., to open the judgment, and 
let the petitioner into a defence lor that part of the judgment al- 
leged to be usurious. 

The evidence taken on the rule granted on the filing of the pe- 
tition shows that the defendants were engaged in business under 
the style of James Wren & Co. ; that the firm borrowed money 
from the Miners' Trust Co. Bank, for which the members of the firm 
confessed a judgment for tl5,000, payable in one year: that for 
this they received a bank book in which they were credited with 
$12,760 ; and that the balance, $2,250. was retained by the bank for 
the use^of JJ2,760, for the year whicn the loan had to run. Both 
i;^ Original EUticm, p. 297.] 
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Wren and Noble (the latter testifying that he represented Rhoda) 
who were examined as witnesses, state that they claim no dedue- 
tion from the amount of the judgment, on the ground of excessive 
interest 

The court refused to set aside the fi.f<i. and open the jud^ent, 
but directed that an issue be formed, the ji./a. to be stayed in the 
meantime, to determine : 

1. What portion of the judgment of the Miners' Trust Co. Bank 
against James Wren, John T. Noble and Matthew Rhoda, was 
founded on a usurious consideration ? 

*2i How much was due on said judfi;m6nt? 

As the facts w^re not in dispute, ana were all in evidence before 
the court, the counsel for the plaintiff thought a trial unnecessary, 
and before the filing of the order directing an issue, requested that 
it be dispensed with. 

As a matter of law they denied the right of Mr. Roseberry, or of 
those whom he represented, or of any one but the borrower him- 
0elf, to raise the defence of usury. This, tiierefore, presents the 
only question for our decision. 

That the defence of usury is a personal privilege, of which none 
but the borrower can avail himself, is settled by the decisions of 
the courts in many of the States. Without attempting to review 
the numerous cases to which our attention has been directed, it is 
sufficient for our present purpose to say, that they are decided on 
statutes which make all contracts void where usury enters into 
them. This is true of New York, upon the decisions of the courts 
of which State some stress was laid at the argument All usurious 
agreements are there declared to be void, and the lender is subject 
to a penalty. In a late case : Berdnn vs. Sedgwick, 46 N. Y. R. 626, 
decided in 1871, such agreements are said to be void, however, in a 
limited sense. In that case Hunt, Commissioner of Appeals, now 
Associate Justice of the Supreme Court of the United States, said : 
**That the borrower only is entitled to interpose the defence of 
usury, is also a well settled principle : Cole vs. Savage, 10 Paige, 
683; Williams vs. lift, 36 N. Y. 319. This principle is subject to 
.many exceptions. Thus, it is not doubted that heirs may make the 
defence with equal effect, as the ancestors could make it The de- 
fence may be made on the same principle by devisees, b^' subse- 
(|uent mortgagees and purchasers, and bjr trustees ; the heir is privy 
in blood, the devisee or purchaser is privy in estate, and each, in 
this respect, succeeds to the right of his ancestor or grantor : Cole 
.vs. Savage, eupra ; Hartley vs. Harrison, 24 N. Y. 171 ; Port vs. Dart, 
8 Paige, 639. As it is expressed in the head note to the last men- 
tioned case, ' the defence of usury may be set up by any one who 
claims under the mortgagee, and in privity with him. For the 
usurious mortgage is void, not only as to the mortgagor, but as to 
all others who succeed to his rights in the mort^iged premises, 
either bv operation of law or otherwise.' . • In the case of Post V8« 
i)ar^ judgment nro wnjesso had been taken against the mortgagor 
by which his liability to pay the debt was fixea by judgment Th% 
eoort^ nevertheless, granted the Bank of Utica, a subsequent 
[^Oriffinal Edition, p. 29&] 
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purchaser, an order and a commission for the purpose of establish- 
ing the usury, assuming that the purchaser might litigate that 
point, although the liability of thei mortgagor was not open to 
rarther question." 

, We have quoted this case at this length, regarding it as applicable 
*to the case m hand, though made -under a statute much more 
stringent than that of our own State on the subject of usury. 

In Pennsylvania where a debtor refuses to move for the benefit of 
'his creditors, they will be pennitted to move.in hie name. 

An insolvent man is not permitted to give away his property by 
means of a judgment, which, though proper at first, has become a 
security for less than the amount of it: Lewis vs.' Rodgers, 4 H. 18; 
Clark et aL vs. Dtmglass, 12 P. F 8. 408. It is claimed, howevet, 
that the direct question before us has never been decided in this 
State. In Vemer vs. Oardon et at, 16 P. F. S. 440, the question 
whether any one but the borroweir or debtor can set up the defence 
of usury under the ack of May 28, 1858, is left undecided. If still 
an open question, there are xlecisions of our courts which, we think, 

So far towarcls settling it. In Fisfier vs. Kahlnan^ 3 Phila. R. 213, 
ecided by Judge Shiwrswood, in the District Court of Philadelphia, 
defence was taken on the ground of usurv, in behalf of a t^grre 
tenant, who became purchaser of mortgaged premises at sherifiT's 
sale, under a ludgment subject to the mortgage. It is held in that 
case that, " whenever usury avoids the contract, the defence is per- 
gonal to the party to whom the loan was made. But so far as it 
amounts to a pro tanto failure of consideration, it is very clearly 
settled that the plaintiff" will be enjoined or precluded from the re- 
covery of more than the just sum advanced and lawful interest 
thereon : (Jab vs. Savage, 1 Clark, 482 ; PoH vs. Bank of Utica, 7 Hill, 
391 ; Nisbet vs. Walker, 4 Georgia, 221 ; Thorn vs. DoiU, 8 Gill, 1." 
In Pennsylvania, it is said in the same case, usury does not avoid 
the secunty. It is the unlawful part only which is made null. It 
seems right, therefore, in the case of a purchaser, to show that the 
security is for more on its face than was actually advanced at the 
time. 

• In BachdeWs Appeal, 6 P. F. S. 387, on a question of disUibution, 
the auditor decided that judgment creditors could question the va- 
lidity of a prior judgment on the ground of usury, and reduced a 
usuriousjudgment accordingly. Tnis was affirmed by the Supreme 
Court See also Lord vs. Scott, 4 Peters, 505 ; Greene vs. Th/ler & Oo.^ 
8 Wright^ 361 ; PUzsimmons vs. Baum, 8 Wr. 32. 

It has been argued that the purchase of the property sold by the 
assignee, was made subject to the liens upon it, and that this pre- 
' dudes any objection to the validity or amount of the plaintiff's 
judgment Assignees in bankruptcy take the property of the banfc- 
«rupt subject to the liens l^ally and 6ona )!cie existing as against the 
.bankrupt They have a right to discharge incumbrances, and majr 
.file a bill against all incumbrancers, to ascertain the validity, pri- 
ority, and amount of their several claims: James on Bankruptcy, 
43, 44 ; McLean vs. Lafayette Batik, 3 Mcljcan, 587. The sale in this 
instance was made without the assignee having first ^discharged the 
[^Original Edition, pp. 299 and 300.] 
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incumbrances. Is his vendee in any worse position for testing the 
validity of the liens, for which the property sold by the assignee 
may be seized in payment? We think not If James Wren had 
actually paid a portion of the plaintiff 's judgment, would the pur- 
chaser at the sale made by the assignee l>e precluded from showing 
that fact, because he bought subject to the liens legally and bona 
fide existing against the bankrupt s estate ? In law the payment of 
usurious interest is a payment of the principal debt to the extent 
of the excess over the legal rate of interest: Primrose vs. Andereon, 
12 H. 215. Where a purchaser buys expressly subject to usurious 
incumbrances, he will be held to their pavment But a purchaser 
x>f lands at sheriff's sale, on judgment and execution at law, subject 
to all prior legal incumbrances, can take advantage of usury in a 
moriKage of prior date to the judgment : Cummins vs. Evir^ 2 Hals. 
Ch. K. 73. Nor do we think the position that Mr. Roseberry is a 
mere stranger in this proceeding well taken. It is decided in Carden 
vs. Kdh/j 59 Barb. 239, that an execution creditor^ who asserts a lien 
upon mortgaged property, is not a stranger within the meaning of 
the rule that the defence of usury is a personal one, and cannot be 
pleaded by one having neither priority of estate nor of blood with 
the borrower. We think that Mr. Roseberry as the purchaser of 
real estate bound by the lien of the plaintiff's judgment, may object 
.to and resist the payment pf that part of thct judgment which is 
shown to be usurious. 

And now, July 13, 1874, it is ordered and directed that the fi.fa, 
on the judgment of the Miners' Trust Co. Bank against James Wren, 
John T. Noble and Matthew Rhoda be restricted to the collection of 
ibe sum of tl2,750, with interest thereon and costs, so far as it is 
attempted to collect said judgment by levv and sale of the real es- 
tate sold by the assignee m bankruptcy of James Wren to John W. 
Roseberry. 



Court of Comrnon peat, SdiiiBikiU Comtls. 

WiLUAM Zimmerman vs. H. W. Tracy et al.^ School Directors of 
Pinegrove School District, and J. W. Barr, Collector. 

1* Binoe the paatage of the aet of Fehmanr 23, 1866, P. Laws, 83, exem|>ting real es- 
tate from taxation for State pnrposea, the mazimaio for achool purposes on real 
estate is ten mills on a doUar, to be applied to the payment of 9<Uarie$, booka, 
tUUumery, UQfUa,fuei, repairs, and other incidental and ordinary expenses of the 
pablie sehools. 

8. Toe special (or bnilding) tax is solelj for the purchase of grounds and bnUdingi^ 
and cannot be used for repairs and improvements of old erections. 

In equity. Opinion delivered November 30, 1874, by 
Walkkr, J. — ^In this bill the complainant avers that he is a tax- 
jMyer in the borough of Pinegrove, Schuylkill county. That the 
six '^'defendants first named are school directors of the school dis- 
trict of Pinegrove borough, that they have levied a school tax of 
twelve mills on the dollar of the last adjusted valuation of the dis* 
trict for the year 1874, and that they have issued their warrant to 
J* W. Burr a« collector, who now seeks to collect the same from 
l^Original Edition^ p. 901,'] 
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the complainant. This he alleges is illegal and beyond the power 
of the board to levy. An injunction is therefore asked to restndB 
him from collecting the excess over ten mills. The defendants con- 
tend that the two mills is a special tax for building purposes, and 
to support this position the minutes of the school board of the 18th 
of July, 1874, and the affidavits of H. W. Tracy, Guy Wheeler, and 
J. W. Barr have been read in evidence. The parties have agreed 
upon the facts in writing and have filed the same, from which it 
appears that the tax, levied by ^e board as a building tax on the 
loth of July, 1874, is not for the purpose of purchasing or paying 
for the ground, or for the payment of the building, or for the erec- 
tion of a school building, but for repairs and constructing improve- 
ments in and about the building and grounds. 

The affidavit of Dr. Robinson shows that tiie school house for 
which this tax is required (situate on the comer of Mill and Mifflia 
^eets) was erected over fifteen vears ago. The only question here 
10, ^^Have the cUrect&rs transcended their granted powers t " 

Courts of equity have no control over the discretionary powers 
ef school directors. If they exercise their unquestionable granted 
powers unwisely, there is no judicial remedy : 9 Wr. 390. But if 
the directors refuse to perform their duties, or transcend their au- 
thority, Gt misjudge their powers, a court of equity will interfere 
lo compel, restrain, or correct them: Wharion vs. Cans TownMf 
Directors, 6 Wr. 358. 

The power of taxation exists wholly by statute. Historv teaches 
tts that all free people have been jealous of taxation, and have tol- 
erated it on account of its necessity, and then only as imposed by 
themselves or their representatives. While the power of the legis- 
lature to tux for public purposes is almost unlimited, the school 
board can levy no tax unless authorized by law, and they are held 
strictly within their granted powers. To determine whether the 
directors have exceeded their authority, we must look to the facts 
of this case and the several acts of assembly on that subject 

By the 30th section of the act of May 8, 1854 (Pur. Dig. 246, pi. 
64), *' the board of directors or controllers shall on or before toe 
first Monday in June annually proceed to levy and apportion the 
school tax, not exceeding the amount of State and county taxes author- 
ised by law to be assessed on all objects, persons, and property 
made or to be made taxable for State and county purposes.** 

This section has received a judicial construction by Judge Elwell, 
in *the case of the Locust Mountain Coal & Iron Co. vs. Curren et aL, 
2 Leffal Chron. 249, in which he holds that the amount authorizea 
is to be ascertained by the law in force at the time of levying the tax 
and not at the date of the enactment, and as the law taxing real 
estate for State purposes has been repealed by the act of Fetmiary 
28, 1866, he holds that the limit of tne regular school tax on reiu 
estate is ten mills on the dollar. In this decision I fully concur. 
But the defendants contend that under the 33d section of the same 
met, P. Dig. 246, pi. 67. a special tax not exceeding the amount (^ 
^e regular tax may oe levied once in each school year, to be ap- 
plied to the purchase and payment of ground and the ereetioa of 
^^Original Editim, f. 802.] 
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school boildings, and that the excess of two mills is levied by virtue 
of that authority. 

The purpose of the regular tax is for the payment of teachers' 
salaries, books, stationery, for fuel, lights, repairs and the ordinary 
and incidental expenses incurred in keeping the school in operation. 

The object of the special tax is solely for the pnymaat of the 
ground and the buildings. 

The minutes of the school board show that the spedal tnx of two 
mills purports to be for building purposes, but it is admitted that 
the fund is for constructing improvements and repairs to sn old build- 
ing, built as Dr. Robinson testifies over fiiteen years ago. Besides 
this the evidence shows that the public schools in Pinegrove bor^ 
ough have been kept open ten months in the year, the maximum 
time allowed by the act of assembly (P. D. 245, pi. 62) and there is 
no allegation that the regular tax is not sufQcient to pay these im^ 
proven>ents — on the contrary the auditors' report A)r the year end- 
mg June 1, 1874, shows a balance due the board of 1 104.69. I am 
aware that the efficient spperintendent of the common schools, for 
whom I entertain a high respect, has construed this 83d section of 
the act to extend to repairs and improvements (8chool Laws, p. 93, 
sec. 201) but what is conclusive to my mina is.tlie clear and ex* 
plicit language of the statute. The word *' solely " means for no 
other puri>06e and is imperative. Any other view would be judidai 
legislation. 

\Vhen the defendants levied a building tax to repair an old erec- 
tion (which should have been done out of the regular fund) they ex- 
ceeded their powers. And as the maximum tax has been already 
levied, they cannot increase it under another name, for if they could 
th^ would indirectly do what they could not do directly. 

The special injunction to restrain the collection of the excess over 
ten mills, is, therefore, granted. 

See German Tmvnship School Distriet vs. Lang^Um^ 24 P. F. S. 454: 
SL Oair School Board'i Appeal, 2iY.r. a. 252. 



*<Cotrt 0f Covratra yieos, 0tl)itilkiU Comi^. 

KiBKPATRICK V8. WeNSEL. 

Wken wn\% Ss bro«ght on a promiasorT note an aflldaTit of dcfrnce which alW<M a 
payment by the defendant of part of the amount, and that thereupon the |ilaiatiff 
■greed to cancel and surrender the note, ii not lufficient. 

Rule to sliow cause wh^ judgment should not be entered for 
want of n sufficient affidavit of defence. Opinion delivered 2>«eem- 
ber 14, 1874, hy 

Pershino, P. J. — The defendant who is sued as the endorser of a 
negotiable note, sets forth in his affidavit of defence, that he ** paid 
at two several times upon the said note the sum of one hundred 
dollars, and upon the payment of this sum the plaintiff agreed that 
the said note should be cancelled and given up to defendant," and 
that the plaintiff, though since requested by the defendant, has ''ever 
ainoe retused to give up said note, according to oontrocu" The 
i*OrigiMi Edition^ p. 80S.] 
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{>laintifif is willing to admit the payment of the one hundred del- . 
are stated in the affidavit, but claims that the allegations therein ^ 
contained do not amount to a defence for the balance allied to be 
due on the note in controverey. 

When this application was firet before us we continued it to ena-. 
ble the defendant to file a supplemental affidavit This has not 
been done, and we must dispose of the question as it is presented 
in the affidavit of defence filed. 

The affidavit is not explicit. Whether the one hundred dollars 
or any part of it, was paid before the maturity of the note, does not 
appear. No dates are given. It is not stated whether the payment 
of part of the note, was the consideration for the alleged agreement 
of the plaintiff to cancel it and give it up. 

A defendant is taken to state his case most &vorably for himsel£ 

A principal test of the sufficiency of an affidavit of defence is to 
consider it as a plea in. substance, divested of all the formal or 
technical parts. Treating this affidavit as a plea of accord and 
satisfaction, its defects are made manifest by a reference to a few 
of the very many authorities on the subject 

The accord and satisfaction must be advantageous to the creditor. 
He must receive from it a distinct benefit which otherwise he would 
not have had. Thus it is settled that a mere receipt by a creditor 
of part of his debt then due, is not a good defence by way of accord 
ana satisfaction, to an action for the remainder, although the credi- 
tor agreed to receive it in full satisfaction — 2 Pare. Con. 199, and 
not«; 2 Greenleaf's Ev. § 28. 

This is held not to ap^ly to the compromise or settlement of a 
daim, if the amount is disputed. 

*It is reasonable that when the transaction, as alleged by the 
debtor, implies the creditor's having given up some right of action, 
or abandoned a claim on any individual, without any apparent 
advantage to himself, clear ana full proof shall be made. It seems 
to be reasonably well settled by the American cases that the giving 
and accepting of a smaller sum of money in payment or satisraction 
of a larger one due, is not a valid discharge, and cannot be pleaded 
either as payment, or as accord and satisfaction: 1 Smith's Lead. 
Cases (£ki. 1844) 257. Neither the payment of an inferior for a 
greater sum, nor the acceptance of a less sum in money than the 
amount due, is good : Diller vs. Brubaker^ 2 P. F. S. 498 ; Savage vs. 
Evermarij 20 P. P. 8. 305. Giving what was really the creditor's own 
before is bad as an accord and satisfaction because there is no valid 
consideration for the accord : Keder vs. Nealy, 2 Watts, 424. ''There 
mudl be some' consideration," said Lord EUenborough in Filch vs. 
Suttony 5 East, 230, '' for the relinquishment of the residue, some- 
thing collateral, to show the possioility of benefit to the party re- 
linquishing his further claim, otherwise the agreement is nudum 
paetum.^^ As the case before us stands, the receiving of a smaller 
sum of money in payment of a greater, can be of no advantage to 
the plaintiff ; and the reauiriuK the payment of all he oontrax^ted 
to pa^V, is no iniustice to the defendant 

If it is intenaed by the affidavit to all^;e a release on the part of. 
r* OriamU Editum, p. 304.] 
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the plaintiff of the balance payable on the note, it is not stated in 
terms to make it effective as a defence. Such a release must be- 
under Beal. 

If the obligee or feoffee do at the day receive part, and thereof 
make an acquittance under his seal, in full satisfaction of the- 
whole, it is sufficient, by reason the deed amounteth to an acquit- 
tance of the whole : 1 "^Sm. L. Cases, 250. Payment of part of a 
debt, though received in satisfaction of the whole, if without a 
release under seal, will not have the effect of extinguishing the 
whole : Hartman vs. Danner, per Sharswood, J. ; 24 P. F. S. 36. 

In deciding this case we have confined ourselves strictly to the 
principles of the law applicable to contracts for the payment of a 
Bum of money, where the defence set up is a release or discharge 
of the debtor oy the payment of money in amount less than he 
contracted to pay. 

And now, December 14^ 1874, judgment in favor of the plaintiff 
for want of a sufficient affidavit of defence, for so much as may be 
found due after deducting the sum of one hundred dollars hereto- 
fore paid, as set forth in said affidavit, and admitted by the plain- 
tiff. The amount of the judgment to be liquidated by the prothono- 
tory, on five days' notice. 



*€mxti of Contnum pieoe, 0tl)tisllciU CotmtQ. 

The Comth. of Penn'a ex reJ. Nicholas W. Waleisa va. Israel 

Waleisa. 

A guardian of the person of an illegitimate child is entitled to its custody in prefer- 
enoe to its putative £ftther. 

Habeas carpus. Opinion delivered by 

WAI.KER, J. — This is a habeas corpus issued upon the petition of 
the relator, setting forth that his son, Irwin Nicholas Waleisa 
(a boy of five years old) is deprived of his liberty by his grand- 
father, the defendant, whom he prays may be produced before the 
court. 

The respondent answers that the boy is the ille^timate child 
of his daughter Mary who died about the 23d ot March, 1874, 
that the child is in delicate health, requiring great care and con- 
stant attention from his grandmother, with whom he has lived 
since his birth, and that the respondent, in April lost, was ap- 
pointed by the Orphans' Court, guardian of the person and estate 
of the child. 

At the hearing of this case two points were raised. 
. 1st. That the child being illegitimate, the putative father has 
no legal right to him. 

2d. That the respondent having been appointed guardian of hia 
person and estate, is legally entitled to his custody. 

Ist. At common law a bastard Yvusfilius nvlliuSy he had no inher« 
itaUe blood in hiiu, and he could have no heirs except of his own 
body. The civil law even denied him maintenance under oertain 

circumstances, 1 Blackstone, 468. 

l^Origmal Edition, p. 805.] 
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If he died seized of land, without iBsne and without making a 
will, it escheated to the king, 1 Lord Raymond, 1152. 

The legal duty of the putative father extended no further than 
maintenance — There is a marked legal distinction between the 
duties and rights of parents of l^itimate and illegitimate children. 

In the Ccmmonwecuth vs. Andenon, 1 Ashmead, 66, the court held 
that the putative father of an illegitimate child is entitled to the 
custody of the child as against all out his mother. See also Morets 
vs. Gamhart, 7 Watts, 302; i2cc vs. Omforthj 2 Strange, 1162; 
Wright vs. Wright^ 2 Mass. 109. 

In cases of fornication and bastardy, no responsibility rests upon 
the putative father, bej^ond the consequence of his conviction — and 
no reciprocal right springs from the duty imnosed on him by law : 
Directors of the Poor vs. I>ung<m^ 14 P. F. S. 403. See Strangaway vs. 
Robinson, 4 Taunt. 498. 

As the case does not turn upon the decision of this point, I prefer 
to adopt the per curiam opinion of the Supreme Couit, in the Oomr 
monweaUh vs. Fhe, 6 S. db R. 256, to wit : *MVe give no opinion upon 
the '^'general question of the right of a putative father to the custody 
ofhischUd." 

2d. As to the efifect of the appointment of guardian (by the Or- 
phans' Court) with reference to the custody of the child. 

This is the sole question involved here. The power and recip- 
rocal duty of guardian and ward is the same pro tempore as that of 
a father and child : 1 Blackstone Com. 462 ; 9 Harris, 331. 

In England the king is the universal guardian of infants — who 
delegates it to the Lord Chancellor, and by virtue of this power the 
Chancellor may appoint guardians for such infants as are without 
them, 1 Blackstone Com. 462 and note 8. 

Under the act of 29th of March, 1832, Section 5 (Purdon's Digest, 
411, pi. 31), the Orphans' Court of the county where the infismt 
resides, is given the care of his person and his estate — and the 
power to appoint guardians for those too young to make choice for 
themselves — ^the age of 14, being considered the age of legal discre- 
tion : Lee's Appeal, 3 C. 229 ; Arthurs* Appeal, 1 Grant, 65. 

In Sensemaws Appeal, 9 Harris, 331, it is decided that the appoint- 
ment of a guardian is a final decision upon the right to the care and 
control of the person of the minor. 

In Pennsylvania, the guardian of the person and the estate is 
substituted for guardian in socage and for nurture and performs the 
duties of both : Arthurs* Appeal, 1 Grant, 66. And sucli guardian 
stands in relation to his ward in loco parentis: Femsler vs. Moyer, S 
W. & S. 416. In Spring vs. Woodtoorth, 4 Allen, 321, the court says : 
^ No doubt as lon^ as the child continues within his iurisdiction, 
the guardian appointed in the courts of this State would have the 
exclusive right to the custody of his person." 

The guardian for nurture in England is entitled to the custody of 
the child : Regina vs. Clark, 40 Eng. Law and Eq. 109. 

In a contest between a putative fatiier of an illegitimate child 
and the l^all^ appointed guardian of his person, I have no hesitar 
tion in awarding the custody of the child to the guardian* 
i*Orighud Edition, p. 806.] 
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The extent to which the authorities go, is to give him the right 
io the custodj of his child next to its mother, as against strangers 
— ^but I haye fisdled to find an^ decision which gives him that right 
against the guardian of the child's person. 

If the efifect of such an appointment is to give the guardian the 
control and custody of the child, then it is evident that that order 
cannot be annulled or set aside in this collateral proceeding. No 
principle of law is better established than this. 

For these reasons (in which Jud^e Green, who heard the argu- 
ment with me, concurs) the application should be denied and the 
child is hereby remanded to the custody of his guardian^ Israel 
Waleisa. 



*Cotirt of (Bhiarter Btsmom, 0rl)itoliiiU ComUs. 

In the matter of the petition of sundry citizens of Cass Towjbiship, 
contesting the township election held on February 17, 1874. 

A oontett inTolTiD^ the eleotioD of different persons to different offices cannot b6 
raised bj a single petition. There must be separate petitions for each offioe thii 
mav be contested. 

Aji election held at the proper time and place and by the regularly chosen officers 
will not be set aside, although fraudulent votes may hare been received. The 
remedy in suoh case is to purge the poUs by striking out the fraudulent votes, if 
possible. 

Motion to quash the above petition. Opinion deliv^ed NovenAer 
2, 1874, by 

Gr££N, J. — ^The petition of citizens of the township of Cass sett 
forth, inter alia^ that the election officers of that township have re^* 
turned that James Hughes had been elected supervisor, James 
O'Maley treasurer, and James Moore and Patrick Derrick scho<d 
directors at the last election and that these returns were untrue and 
&]8e. It further sets forth that in point of fact James Carney was 
the l^ally elected supervisor and not James Hughes ; that Thomas 
Ryan was duly elected treasurer and not James O'Maley, and that 
Patrick Kelly and William Shartlewere duly elected school direc- 
tors and not James Moore and Patrick Derrick, having received a 
majority of the legal votes cast at said election* A number of 

rifications, charging irregularities in the manner of conducting 
election, in the receiving of illegal votes and the rejection of 
legal votes to an extent sufficient to change the result are given, 
setting fo^ in detail the fiacts relied upon to maintain the issues 
raised. 

The petition is signed by upwards of twenty persons, and it sets 
forth that they are qualified electors of the said township. The af- 
fidavit of two o{ the petitioners, Hugh Connery and Michael Bren- 
nan, accompanies the petition, and they swear tbat the facts set 
forth are true to the best of their knowledge and hdief. The peti- 
Hon was pres^fited and filed on the 24th of February, 1874. 

On the 9th of March following an amended petition was filed* 
This petition raised a contest as to the election of Alexander Mc- 
Donald and Thomas Dormer, who had been returned as auditorSi 
[* Original Editum, p. 307.] 
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and of James McKeown, who had been returned as town derk, 
and set forth that Daniel Brennan and William Foyle were duly 
elected auditors, and Henry Eastcock town clerk, they having re- 
ceived a majority of the legal votes for said offices respectively. 

On the 11th of May following a second amended petition was 
.filefl. This petition is silent as to any contest for auditors and towB 
.clerk, and confines the question to the issues raised in the first peti- 
tion, that is, as *to the offices of supervisor, treasurer and school 
directors. The specifications are ten in number and do not vary 
substantially from the specifications in the preceding petitions. 

The defendants haye moved to quash, the petition upon various 
grounds, the principal one being that one petition cannot raise a 
contest involving the election of different persons to different 
offices — ^that there must be separate petitions for each office that 
may be contested. This objection, if sustained, is fatal to the 
petition. - 

. Upon reason and the well recognized principles of law this objec- 
tion seems to me to be well founded. A contest in one and the 
same proceeding for two or more offices, raises separate and distinct 
issues between different parties having no- connection with each 
other, and for offices which are entirely independent of each other. 
The facts which may be proven to decide the issue in one case may 
be of an entirelv diderent character from the foots proven in the 
other. The judgment in the one case might be entirely different 
from the judgment in the Other, and the proper disposition of the 
costs difficult to determine in such an event. Such a ioinder oi 
actions between different parties would be unheard of ana contrary 
to all the analogies of the law. 

But it may be said the proceeding to contest an election is en- 
tirely the creature of statute law. Does the statute authorize the 
joinder of these different issues in one proceeding? The 153d and 
154th sections of the act of July 2, 1839, provide the method of 

Srocedure in the case of a contested election and read as follows: 
ection 153. '^ The several Courts of Quarter Sessions shall have 
jurisdiction to hear and determine all cases in which the election 
of any county or township officer by the citizens in the respective 
county may be contested." Section 154. '^Upon the petition in 
writing of at least twenty qualified electors of the proper county or 
township, as the case may oe, complaining of an undue election or 
false return of any such officer, the court shall appoint a suitable 
time for hearing such complaint, notice of which shall be given to 
the person returned at least ten days before such hearing, provided, 
etc.'* 

It is very evident, from the language of the act, that a contest 
only as to a single office and not as to two or more is contemplated. 
Vie have already seen that the general spirit and princij^les of the 
law do not require us to enlarge its letter so as to make it embrace 
three or more contests for as many different offices. The books 
show many cases of contested elections, but I have found none 
where more than one contest was waged in a single proceeding. It 
PMiy be further worthy of remark that the new election law passed 
l*Original £Ut(um, p, 308.] 
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May 19, 1874, also excludes the idea that there' can tie a ptobeedinj^ 
in which more than one office is contested in the same petition. 
The I8th section of the act directs that ''notice of the filing of the 
pNetition with a copy thereof shall be served upon the person whoire 
right of office shall be contested." 

*The complainants, realizing the force of this objection, daim 
that, at all events, under the petition, the court has a power after 
hearing to set aside the election and to declare that none of the per- 
sons voted for are entitled to hdd the offices. That such a power 
exists is established by many decisions, but the circumstances under 
which it mav be exercised may be son>ewhat more difficult to de- 
termine. What might be good cause for deciding an election ih 
favor of a contestant would not be necessarily good ground for set- 
ting an election aside and creating a vacancy. Where an election 
is r^larly held by legally chosen officers at the place and time 
fixed by law, it would not be set aside, even thougn many irregii- 
larities may have been committed and enough illegal votes received 
to have changed the result of the election if it haa been conducted 
fiairly. For wie election itself is legal, even though the person r^ 
turned may not be the legallv electea officer. I find but few in- 
stances of the setting aside of an election, but they serve to illus- 
trate the principle. In the case of The Penn District ElecUonj 2 Par- 
sons, 526, the prayer of the petition was to set aside an election Ht 
which a number of officers had been returned as elected for the 
reason that the polls had been closed several hours earlier than the 
hour prescribed by law. As this deprived the legal voters of the 
opportunity of exercising the right of suffirage, the election was de- 
ckred illegal and set aside. So also in the case of The Locust Ward 
Election, 3 Penna. L. J. 341, where the polls had b§en kept open for 
some time aft^r the legal hour of closing, and votes enough had 
been polled after the proper hour to have possibly changed the re- 
sult, tnen the election was set aside as not legal. > Those voting after 
the proper hours lost their opportunity, and bv receiving their voteis 
it rendered the election just as null as if they had been permitted to 
oast them on the following day. In MelvMa Case, 18 P. P. Smith. 
838, it is decided that '*if an election be held at a place not fixed 
by law the returns should.be stricken out bjr the return judges," 
and that '* a whole election district may be stricken out on showing 
an entire disregardbf confonriity'to the law in holding it, either bv 
design or ignorance," and" where an election was not opened until 
2 o'clock p. M., the law requiring it to be opened between 6 and 7 
o'clock A. M., the return should be rejected." '■ Says Thompson, C- 
J., in this case : " The last (that is that no election was legally held) 
we hold is what occurred here, to wit : that no election was legally 
held in the diertricts Mentioned in the complaint of the petitioners. 
The doctrine of striking out entire divisions was held by the Commoh 
Pleas in that case and in Batturs vs. Megary, 1 Brews. 162, in which wfe 
are referred to a decision in 1859 by Judge Taylor, in Blair county, 
to the same effect. In m^ opinion, however, this ought never to be 
done' where a legal eleotion as to the time and place is held, al- 
though fntudulent votes shall have *been received. The remedy in 
i^Origynal EdUifm^ pp. 809 and 310.] 
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such a case is to purge the polls by striking out the fraadtdent 
votes if }>06sible." 

Following the principles indicated in these decisions it is very 
evident that neither the original petition in the present case nor the 
amended ones set forth sufficient grounds for setting this election 
aside. For aught that is alleged to the contrary, the election was 
entirely legal. It was held at the proper time and place and by the 
regularly chosen officers. It is true that the power of the court to 
strike out election returns would seem to be wider in its exercise 
than the opinion of Justice Thompson would indicate. In the con- 
tested election cases of 1867, in Philadelphia, 1 Brewster, 162, various 
election divisions were stricken out, not because there was no legal 
election as to the time and place and as to the officers by whom it 
was held, but because the irregularities and frauds were so great 
that it was impossible to ascertain the true vote. ^ Divisions in 
which the law nas been entirely disregarded should be stricken out 
and the case referred back to allow each party to prove his legal 
vote," per Allison, P. J., and Pierce, J. " The court have the power 
to reject an entire poll, but only in the extremest case as where it 
.is impossible to ascertain the true vote. Impossibility is the test,^ 
per Brewster, J. But even though whole divisions were thrown ocrt 
m these cases and also in others, in none was the election set aside. 
It was not decided that there was no election or that there was a 
vacancy in the office. The issue in the cases was not whether the 
election should be set aside, but who was the person legally elected, 
the contestant or the respondent, and for the purpose of deciding 
that issue properly it was the unanimous opinion that the proper 
course would oe to throw out those divisions and to refer the case 
back to allow each party to prove his le^^ vote. 

The real issiues in the present case raised by the petition and its 
amendments are the same as in the several rhiladelphia cases re- 
ferred to. If all the allegations contained in the petitions yf&re 
true, it would not warrant the setting aside of the election as 
claimed by the petitioners for the reasons I have idready stated. 
Setting an election aside is one thing, striking out an election divi- 
sion and referring a case back to ascertain the true vote is an en- 
tirely different thing. I have, therefore, come to the conclusion that 
this petition must be quashed. 

But I am free to acknowledge that I have felt a certain degree of 
reluctance in coming to this conclusion. I regard crimes against 
the ballot box as offences of the most serious character, because 
they strike at the root of republican institutions. The greatest 
vigilance should be exercised in detecting and bringing to punish- 
ment those who ai*e guilty of committing them. If we are indif- 
ferent to their commission, and allow them to go unpunished, we 
will soon become the prey of the thief and the public plunderer. 
Our condition would become most deplorable, *like that of those 
other communities where crimes of this character seem to be of 
common occurrence because committed with impunity. I feel 
free to say that if the evidence upon hearing in tne present case 
bad shown the fact that the officers of the election had wilfully and 
l^Original Editim, p. 811.] 
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fiandulently violated the law, I should have had bo hesitation in 
holding them to answer for their crime at the bar of criminal 
justice. 

Other reasons have been urged for the quashing of the petition, 
but under the views taken it does not become necessary to dwell 
upon them or decide them. 

Petition quashed. 



Court of Commott yiew of 0(i|ttglidU (EotrntQ. 
Daniel Zerbe ei cU, txs. Eh>WABD Zebbs et oL 

Heira at law cannot be diainherited by merely n^^ative worda in a will— there mnaC 
be a devise to another to effect that parpoee. 

Where a will duly ezecated appoints executors and aathorises them to sell the prop- 
erty, the newer of the executors to act and sell is not taken away by the fiict that 
the only aevise of pro|)erty in the will is void. 

A will authorizing exeonton to sell the property, wUl authorise a sale of the real 
estate. 

In equity. Opinion delivered Janxusry 4, 1875, by 

Green, J. — ^Tbis bill in equity asks us to restrain the defendants 
from selling the real estate of Daniel Zerbe, deceased, which has 
been advertised by them, as executors of said deceased, for sale. 
This injunction is asked for upon the ground that the alleged will 
of the decedent is not his will, that it does not devise or bequeath 
any property, and that the letters testamentary are a nullity, and 
the defendants but intermeddlers with the property, and that the 
property descended to the complainants and other heirs of decedent 
unaer the intestate laws of the commonwealth. The bill also sets 
forth that application has been made to the register of wills, to 
revoke the letters testamentary, and issue letters of administration. 

The will is thus attacked not by reason of any invalidity in its 
execution, nor that the testator was not of sumcient capacity to 
make a will, nor by reason of any undue influence, but because of 
the contents of the will itself, which are alleged to be so invalid as 
to devise nothing, and to give no power to the executors named in 
the will. 

The will in its devising clause is evidently defective. It ** gives 
and bequeaths " to certain of testator's children and grand-chilofren ; 
but what it gives, whether one dollar or thousands, whether the 
personal or real property, or but a portion of either, can only be 
guessed at or surmised. *The scrivener who wrote the will, has, 
either through ignorance or carelessness, omitted the vital word. 

The next clause of the will is as follows : " Item— my sons Daniel 
and James and my daughter and Louisa's child, Edward Hummel, 
they shall have nothing of my estate ; they have more now than 
their shares would come to." 

The counsel for the complainants have argued at very ereat length, 
that under the authorities, the children named in the devising 
clause, take nothing, because nothing is given — that words cannot 
be supplied or added in order to make the devise of effect, particu- 
Itfly when words of different import will answer equally as well 
\^Or%ginal Edititm^p. 312.] 
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They also coDtend that the claoa^ disinheriting the ^omplainantSf is 
invalid and of no effect,.. because merely negative words are not 
sufficient to deprive the Jieir at law of his inheritance — that the 
estate must be given by will to. another, otherwise the heir takes the 
estate. I^ is claimed as a consequence that the estate of the deced- 
ent descends to his heirs at law, and that the will is a nullity. 

That merely negative words in a will, will not be sufficient, to .de- 
prive the heir of his inheritance, is shown by abundant authority. 
No one but the heir can take without a valid will, and it follows 
necessarily from this, that if- a devise tp strangers or tospme heirs, 
in exclusion of others, is invalid, then the heir must take. The 
stranger can only take by force of the wilL If it were not so, we 
should have the anomaly presented of the heir being disinherited 
by force of the negative wprds of the will, and the stranger or some 
of the heirs taking by virtue of an intestate law, which does not 
provide for him or them. ! 

• Powell's rules forihe >construction of devises, as also Jarman^a 
rules, lay it down as undoubted law. "That the heir is not to 'be 
disinherited without an' express devise, or necessary implioation ; 
iBUch implication iihputing not naturd necessity, but so strong a 
probability that an intention to the contrary cannot be supposed."" 
.Williams on Ex's. vol. 2, 971. 

• Our own courts have followed this rule of construction. Bender vs, 
Dietrick, 7 W. & S. 284 ; Hiichcoek vs. HUcheock, 11 Casey, 393. Says 
'Woodward, J., who delivered the opinion of the court, "and still 
another rule applies here-'-that merely negative words are not suffi- 
cient to exclude the title of the heir or next of kin. There must be 
an actual gift to some other definite object" While therefore the 
general principle is true, that the intention of the testator is to 
govern in the construction of the will, that intention is but incom- 
plete which only excludes and does not devise. It is not sufficient 
to avoid the oi>eration of the intestate laws. 

Whether the omitted word or words can be supplied in the clause 
which gives and bequeaths to certain of the cnildren and grand- 
children of the testator, so as to make the devise good and valid, is 
a question *which we think it would be premature at this time for 
us to decide, under the view we take of this case. 

We are asked to enjoin the executors from selling the real estate 
of the decedent The only question that can arise here, is as to the 
power of the executors under the will, the validity of the execution 
of the will not being contested. The clause of the will bearing upon 
tliis is as follows : " Last and also I appoint my son Edwara, and 
John Zimmerman, farifier, as my executors, of this my last will and 
testament, and they shall have a right to sell the property and make 
it into money when they think fit to do so, or when it will bring the 
most raonev." It is contended that if the devising clause fulls, that 
then the whole will falls, and that therefore the power of the execu- 
tors to act or to sell, falls with it But this is a non sequUur. There 
is no such necessary connection between the two as to make the 
latter clause invalid if the former is. 

Even if the devise is invalid on account of its uncertainty, it does 
. l*Or%ffinal Edition^ p. 313.] 
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not fellow that the executors mdy not act and Bell the property, nor 
does any inference arise that the testator intended that the latter 
clause should be invalid if the devise wan of no effect If the will 
had contained no devise at all, but simply appointed executors, it 
would have been p^ood and valid. For' this there is abundant 
authority. See Redfield on Wills, vol. 2, p. 69 ; Rose vs. Q^icky 6 
Casey, 225. 

The only remaining question that it is necessary to determine in 
deciding whether an injunction shall issue or not, is as to the prop- 
erty which the executors are emipowered to sell. To what do the 
words "the property " refer? The complainants contend that the 
executors can only sell what is devised, that the^ are executors of 
nothing, and therefore can sell nothing. This is ingenious but it is 
fiir-fetched. The grammatical construction would not refer "the 
property " to the devising clause, but to the immediately preceding 
clause in which the testator speaks of " my estate " and to which 
the word i)roperty would more grammatically and just as naturally 
refer. If both the latter clauses refer to, or explain the property 
intended to \ye devised, then it is evident that " the property " and 
" iny estate " are one and ihe same thing. 

The word property is one of lai^e signification and comprises 
thin^ both real and personal. It is as extensive as the word estate, 
and its use will authorize the sel1in|^ of testator's real estate, unless 
the word has become limited in its meaning by the use of the 
definite article. See the case of Foster vs. Steicart, 6 Harris, 28, 
where the authorities are reviewed and commented upon as to the 
extent of the word. The definite article as used here is evidently 
synonymous with my, and should be so construed. It follows from 
all I have said that this injunction must be refused. 

Quite a number of other questions were discussed in the course of 
tile *argunient — such as the power of the couVt to decree the will 
invalid in a collateral proceeding — the power of a court of equity 
to interfere by injunction, and whether the complainants had not 
an ample remedy at law, either by their action of ejectment, if the 
executors had not the power to sell, or by coming in and claiming 
their distributive share of the money arising from the sale, if they 
had the power, but under the view I have taken, it is not necessary 
to determine them in order to decide whether an injunction shall 
issue or not. 

Injunction refused. 

Concurring opinion' filed January 4, 1874, by 

Walker, J.— This bill sets forth that Daniel Zerbe died in Feb- 
ruary, 1874, seized of a certain real estate in this county, and that 
the defendants, claiming to act as executors, under and by virtue of 
a paper purporting to be the will of the decedent, have advertised 
and threatened to sell the real estate at public sale, and an injunc- 
tion is asked to restrain them from proceeding, on the ground that 
the paper under which they are acting is not the will of said Daniel 
Zerbe. 

The paper bearing date January 10, 1873, signed by the decedent, 
19 I* Original Editionj p. 314.] 
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has been filed in the register's office and duly probated, and letters 
testamentary have been issued to the defendants. 

The complainants are the heirs of the decedent. 

Shall this injunction be granted? 

The paper has been admitted to probate, and that fact is pre- 
sumptive evidence of its validity, and stands until overthrown : 
Kenyon vs. Stewart, 8 Wr. 179 ; HoUiday vs. Ward^ 7 Harris, 485 : 
Shidda' Appeal, 8 H. 291 ; 1 C. 142. 

If ihere be error in this judicial order of the register, the remedy 
is by appeal to the register's court under the act of March 15, 1832, 
sec 31 : Pur. Dig. 1265. pi. 19 ; 1 W. & S. 396. 

While the register's aecision stands, proceedings in equity cannot 
be entertained to impeach it, for a decree of a court of competent 
jurisdiction cannot be set aside in a collateral proceeding: 7 Watts, 
61; 12 H. 330 : 1 W. & S. 396. 

It is contenaed that the will is unintelligible and therefore void 
for uncertainty : Kelley vs. KelUy,A .C. 460. 

But it is a writing appointing executors, and authorizing them to 
sell his property. A will is good as to personal propertv where it 
only appoints executors: i2o«««v8. Qiiici,-6C 225.. And even the 
word executors is not material: Carpenter vs. Gwneron, 7 W. 51. 
See Kimmel vs. Wagner, 2 Leg. Chron. 115. 

The only question involved in this application in my opinion is 
to the construction of the will, as to the power of the executors to 
sell the *real estate of the testator. There can be no doubt as to 
their right to sell the personal property, for the probate of the will 
as to that is final and conclusive : Logan vs. WaUa, 5 S. & R. 213 ; 
Thompson vs. Thompson^ 9 Barr, 234. 

And the executor has control over the personal property of the 
decedent: 2 Redfield on Wills, 116, 117, 210. 

Whether some of the heirs are disinherited or. not, will more 
properly arise upon the distribution of the fund by the executor: 
jSUchcock vs. Hitchcock, 11 C. 393; Aaay vs. Hoover, 5 Barr, 21. 

But there are other reasons why this injunction should not issue. 
There is no allegation that irreparable injury will ensue, and the 
facts set forth do not show that to be the case : Adams' Equity, 220 ; 
High on Injunctions, § 464. 

If an adequate legal remedy exists, the injury is not irreparable: 
aarke'a Appeal, 12 P. F. S. 447 ; New BosUm vs. Pott»viUe Water Cb., 
4 P. F. S. 164. 

In an action of ejectment (1 R. 408, and 6 Barr, 435), a construc- 
tion of this will as to the power of the executors to sell the real es- 
tate would be given. At least it is a (^^uestion of doubt, and unless 
•the necessity be clear, a court of equity will not intervene by in- 
junction : High on Injunctions, § 10 ; 4 Wr. 194. 

For these reasons we think the injunction should be refused. 

Injunction refused. 



[*0r^uia2 EdUion^p. 316.] 
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Court of Common yieoo, 0tl|itslidU Comttg. 
Michael Gooney et oL vs. Township of Norwegian. 

Under the act of 1860, requiring the making and repairing of roads in Schuylkill 
county, to be sold at puulio outcry to the lowest bidder^ supervisors have no aa- 
thority to make private contracts ror the making or repairing of the public roads. 

After a private contract made by the supervisor of a township for the making or re- 
pairing of a road, has been pronounced illegal hj the courts, an act of the legisla- 
ture, directing the auditing and settling of a claim arising under such contracts, ht 
an attempt to exercise judicial powers, and a departure irom the Amotion of legta- 
lation. 

Opinion delivered May 28, 1873, by 

Pershing, P. J. — In compliance with the act 6f aseembly which 
made it obligatory on the supervisor of Norwegian township, in the 
month of March in everv year, to sell the making and repairing of 
the public roads in said township to the lowest and best bidder, 
Charles Fell, the supervisor of that township in 1864, sold the 
making and repairing of the roads to Thomas Joyce, who entered 
into a contract with tnat officer, which imposed this duty upon him 
(Joyce) till the 31st day of March, a. d. 1866. 

*ln September, 1864, Pell made a private contract with the plain- 
tiffs for the building of four culverts upon the public roads of said 
township for the aggregate sum of $120. The work was done by 
the plaintiffs, but the township refused to pay them, and they there- 
upon brought suit to recover the amount. Defeated in this action, 
they next brought suit against Fell, and were again unsuccessful. 

After these judicial proceedings the act of assembly of May 29, 
1871, was passed, which required the auditors of Norwegian town- 
ship, withm thirty days thereafter, to audit the accounts between 
Charles Fell, the late supervisor, and the plaintiffs for work done in 
building the four culverts in 1864-65, unaer the contract made with 
them, and directed that '^ said settlement shall be according to the 
terms of said contract." The supervisor and township clerk were 
required to draw an order on the township treasurer for whatever 
sum was found to be due, which amount the township treasurer ' 
was required to pay. Power was given the court to enforce com- 

i)liance with the terms of the act by mandamus. These are the 
acts briefly stated. 

That the private contract made hy the supervisor with the plain- 
tiffs was in violation of the act of 1860, does not admit of dispute. 
If it bound the township, the act of 1860, requiring the making and 
repairing of roads to be sold at public outcry to the lowest bidder, 
was nu^tory. That the townsnip could not be held was legally 
determined oefore the legislature was called on to interfere. The 
act of May 29, 1871, is not the providing of a remedy where none 
before existed, but is an attempt to exercise judicial powers. It, in 
effect, sets aside the decisions of the judicial tribunals, and issues 
its mandate to the township to pay the claim of the plaintiffs, and 
this without regard to the nature or character of any defence which 
the township might have. The act assumes the leg^ity of the con- 
i* Original Edition, p. 816.] 
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tract, the indebtedness of the township, and its liability to pay, in 
the face of the action of the officers of the township and the decis- 
ions of the courts. If the payment of this claim can be compelled 
in this way, this is likely to be but one of a flood of similar acts, 

Ced without notice, in ignorance of the facts, and leading to end- 
trouble and confusion. The language of Chief-Justice Lfowrie^ 
in Bagg*8 Appeal, 7 Wright, 615, is directly applicable to tliis case : 
''A man's rights are not decided by due course of law, if the judg- 
ment of the courts upon them may be set aside or opened for fur- 
ther litigation by an act of assemoly. That would be a plain yio- 
4ation of the due course of law, a departure from the functions of 
legislation, and an assumption of tnose of jurisdiction. . . . Any 
form of direct governmental action on private rights, which, if nn- 
«sual, is dictated by no imperious public necessity, or which makes 
« special law for a particular person, or gives directions for the re^ 
Illation and control of '^'a particular case after it has arisen, is 
alwa^rs arbitrary and dangerous in principle, and almost always un- 
eonstitutional.'' De ChaiuUux vs. Fairehtld, 3 H. 18, is an authority 
fai point, and others were cited on the argument by counsel. It is 
It hardship that the plaintiffs should perform labor and receive no 
compensation. The only question for our determination is whether 
the township of Norw^an can be compelled to pay this claim by 
virtue of the act of May 29, 1871. We think it cannot, and there- 
fore direct judgment to be entered on the case stated for the d»> 
fendant. 

Court of Common pieoo, 0ti)iislkiU Comts. 
Brock, Emery & Co. vs. Driebelbies. 

Judgment was properly entered ajpinst a garnishee where the record showed thai 
there was no service on the defendant, who resided oat of the ooontj, and that 
more than five years had elapsed since the renditiou of the original Jadgmant with- 
out revival. 

Attachment execution with notice to Henry Sassaman, as gar- 
nishee. Opinion delivered September 21 , 1874, by 

Green, J. — ^A motion has oeen made to strike oflf the judgment 
Altered in the aboye case, for irregularities appearing of record, or 
to open the judgment, and let the defendant into a defence. Thia 
is asked for upon the ground that the attachment in execution 
issued more than five years after the rendition of the original judg- 
ment, which had been revived by a scire facias, and that the wnt 
was not served upon the defendant, who therefore had no oppor- 
tunity of appearing in court, and making defence to the suit 

The origmal judgment was rendered in 1864, and no process was 
issued to revive it. The attachment in execution was issued ou 
June 24, 1872, and the writ was served on Sassaman, the garnishee, 
but not upon the defendant, as to whom there was a return of turn 
estinoentus. 

Interrogatories were filed on December 21, 1872, to which an- 
swers were filed by the garnishee on the 4th of January, 1873. On 
the 27di of January following, judgment was given lor the amoont 
[*Or^naZ Edition, p. 817.] 
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admitted by garnishee to be in his hands, less fifteen dollars, al- 
lowed him for attorney fees and expenses in answering the inter- 
rogatories, and the damages were assessed by the prothonotary at 
$2^.36. On the 11th of March following, the defendant appears 
and makes his motion to have the judgment either stricken off or 
opened. He asks that this motion be granted because the writ not 
having been served on him, he has h^ no day in court, and that 
he has had no opportunity of claiming the benefit of the exemption 
laws of which he desires to avail himself. 

Upon the argument of the case it was claimed that no judgment 
oould be rendered against a garnishee, when the record snowed 
that there was *no service on the defendant, and that more than 
five years had elapsed since the rendition of the ori^nal judgment 
without revival. This is the question of law that anses in the case; 

That an attachment in execution may issue after the lien of the 
original judgment has expired is shown by abundant authority. 
The case of OatUby vs. Lec^ 7 W. <fe S. 4^i is a leading one upon 
this point and is commented upon and followed in OemmiU va. 
Butler, 4 Barr, 232, and in numerous coses since: 7 Barr, 483; 8 
Barr, 266. The course of decision has been uniform on this point 
In the case of the Bank of Chester vs. RalMx^ in 7 Barr, the attach- 
ment was held to have been regularlv issued even though thirteen 
vears had elapsed since the date of the original judgment and ther^ 
had been no revival. 

But is it claimed that because there was no service upon the d€^ 
fendant, that therefore the judgment in the attachment was erro- 
neous, as it deprived him of the opportunity of claiming the benefit 
of the exemption law? It is admitted that if the writ had issued 
within the five years, that this would have been no ground for set* 
ting aside the judgment Why should it be after the five years have 
elapsed? Does not the defendant lose his opportunity as much iii 
one case as in the other? As the right of issuing the attachment 
after the lapse of five years clearly exists, the only result is that a 
defendant must be just as vigilant after that period as it is admitted 
he must be before. Under the 36th section of the act of 1836, a 
copy of the attachment was to be served upon the defendant This 
was irrespective of the time when it issued. But under this law, 
two returns of nihil were held sufficient in OemmiU, vs. Butler, 4 Barr, 
232. But by the 4th section of the act of March 20, 1845, so much 
of the law as required service of the attachment on any defendant 
was repealed, except where the defendant was a resident of the 
county in which the attachment issued. There being no necessity 
for a service on tiie defendant when he resided out of the county, 
as in the present case, it was immaterial whether the attachment 
issued before or after the end of the five years. 

Mo irregularity was shown in the entry of the judgment, upon 
the argument of'^the case — the only ground for the opening of the 
judgment urged, being that the defendant might have an oppor*' 
tunity of claiming the benefit of the exemption laws of the com- 
xhonwealth* But the depositions taken show that the defendant 
had ample actual notioe of the issuing of the writ and also of tb^ 
[♦Orf^Vwrf EiUion, p. 818.] 
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filing of the interrogatories, and that he entirely neglected to make 
any claim for the benefit of ttie exemption laws until long after 
judgment was rendered against the garnishee, and tiiat then the 
claim was not made to the sheriflF, or by plea or writing filed in 
court, but to the garnishee, Henry Sassaman, by a notice served 
tipon him on the 1st of April, 1873. The judgment was entered 
January 27, *1873, and it is true that the present rule was takea 
upon the Uth of March following, but it was asked for ^' for irregu- 
larities appearing upon the record," not as a notice of a claim of 
exemption. 

The defendant having had actual personal notice, was bound to 
come in and make defence to the suit within the reasonable time 
which the law gives for that purpose. If his only defence was a 
claim for the benefit of exemption, he was bound to make that 
within a reasonable time. I think it is clear that if he negligently 
waits until after judgment has been rendered against the garnishee, 
before he moves to assert his claim, he is too late, and his oppor- 
tunity is gone. The authorities upon these points are very con- 
clusive : Swanger vs. Snyder, 14 Wright, 222 ; Bair vs. Steinnian^ 2 
P. F. S. 4*23 ; Yost vs. H^ner, 19 P. P. S. 68. 

The garnishee in his answers undertook to assert the defendant's 
claim to the benefit of the exemption. But the evidence and the 
answers show that this was an entirely unauthorized act The 
garnishee was a mere volunteer, and the defendant certainly cannot 
avail himself of the unauthorized act of the garnishee to cure his 
own negligence. 

Our attention has been directed to the decisions reported in the 
Leg. Int. of November 29, 1872, page 381, case of Masson vs. ffoW- 
9lUme, But this bears only upon the irr^;ular method of entering 
the judgment against the garnishee for want of an appearance, and 
has no applicability to the present case as to the manner in which 
the judgment has been entered. 

For these reasons the motion to open judgment or to strike it 
off, must be dismiHsed. 

Rule dismissed. 



Court of Common pieao, 0(i)iislkiU Coimls. 
William L. Torbert vb. John Y. Yocum. 

Where the iuriBdiotion of a Justice is attAcked, eridence maj be giyen almndt to de- 
termine tne Jurisdiction. 

A party cannot remit part of a claim to confer Jurisdiction on a justice. 

Want of Jurisdiction maj be set up in a certiorari to an alias execntioo to defeat % 
Judgment entered by a Justice nine months preyiously. 

Oertiorari, Opinion delivered Septemher 21, 1874, hy 
Green, J. — ^Two exceptions have been filed to this proceeding, 
the first being to the jurisdiction of the justice because the claim 
exceeded one hundred dollars, and was only reduced in order to 
bring it within his jurisdiction, and the second that after the appeal 
had oeen regularly taken and costs paid, the justice refused to make 
out a transcript. As to the first exception the deposition of S. H. 
i* Original Ediiian^p. 319.] 
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Yocum, the attorney for the defendant, and who was ])re8ent at the 
hearing before the lustice, shows that the plaintiff's claim was for 
over one hundred dollars, and that it '''was reduced to one hundred 
dollars in order to give jurisdiction. The justice's record of the 
cose also shows the same. very clearlv, and also that the defendant 
objected to the jurisdiction upon that ground. It further shows 
that after the objection was made, Henry Lochman and Daniel 
Rissinger were sworti As witnesses for the defendant, and there the 
justice makes the following entry : ** Plaintiflf remits part of his 
claim in order to bring it under the jurisdiction of the justice, and 
claims but one hundred dollars." The justice after hearing, gave 
judgment for this amount. The defendant contends ttiat no evi- 
dence can be given aliunde to contradict this evidence of th^ justice, 
and to show that he had jurisdiction he cites the case of Werner 
and MeOee vs. SeoU, 3 W. i?74, wherein a party was not permitted 
to show that the judgment was founded upon a claim for the use 
of a horse, and not for the " taking and keeping " as set forth on the 
docket of the justice. But it must be evident that where the juris- 
diction of the justice is attacked the rule must be different, other- 
wise he would always have it in his power to confer jurisdiction on 
himself by bis entries upon the record. This is a i ecessary rule in 
order to prevent a- usurpation of power and jurisdiction. Says 
Woodward, J., in Collins vs. Collins, 1 Wr. 390 : ** The sum demanded 
is the test of jurisdiction. To get at that, we look at the transcript 
of the justice and the narr on tne appeal, and the practice is to re- 
ceive parol testimony also ; and from all these sources to determine 
the jurisdiction by the matter of the fact." A nice distinction 
might, perhaps, be drawn between a justice's record, which shows 
iurisdiction, and one which shows the want of it, because in the 
latter case the reason for receiving parol testimony in order to con- 
tradict the record no longer holds. But this is not necessary to de- 
cide in the present instance, for the reason that while the record of 
the justice is corroborated by the testimony of S. H. Yocum, the 
attorney, who appeared for the defendant before the justice, we do 
not think it suostantially contradicted by the testimony of the 
plaintiff. The plaintiff says his bill " amounted to over one hun- 
dred dollars," and that the freight the defendant paid was to be 
deducted. ^' Not knowing exactly what it was, and not having the 
bill therefor, I claimed one hundred dollars as the balance." 
"They owed me more than one hundred dollars, and I took the 
eeneral ratio of freight as near as I could get at them, and it left a 
balance of about one hundred dollars. I threw off the balance on 
account of freight The contract was, I was to deliver the material 
and deduct the freight. I agreed that if my claim was anything 
over one hundred dollars after deducting the freight, that I would 
abandon all over one hundred dollars as my claim." It is very 
evident that this does not contradict positively the record of the 
justice and the testimony of Mr. Yocum. The plaintiff's testimony 
does not show that the amount of this bill, with the freight *de- 
ducted, as to the amount of which there is and was no proof did 

i* Original EdiHfmypp. 320 and 321.] 
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not exceed one hundred dollars, and tlmt there was no remMsion 
of part of the claim so as to give the justice jurisdiction. 

It is very clear that a party cannot remit part of his claim so as 
to reduce it to one hundred dollars or less for the purpose of giving 
the justice jurisdiction. And a judgment upon such a claim may 
be objected to at any time. '^ One who has a demand exceeding one 
hundred dollars cannot give jurisdiction to a justice by allowing a 
set-off or counter demand of the defendant, so as to reduce nis 
claim below one hundred dollars:" Stroh vb. Ukrichy 1 W. A S. 67. 
^ Where the plaintiff's claim has not been reduced by pa;^ment8 to 
the statutory standard, he cannot give the justice jurisdiction by re- 
mitting part and suin^ for the balance : " CoUins vs. CoUins^ 1 Wriffht, 
390. §^ys Woodward, J., in the same case : " It is never too late 
in the pro^j^ess of a case to take advantage ef the want of jurisdic- 
tion." " The defendant may object on that ground at any time. 
Regularly he ought to do it at the earliest possible moment ; but 
laches, no more tnan consent, can confer jurisdiction," etc. To same 
effect are Ingham vs. SiMer^ opinion of Elwell, J., Leg. Chron., toL 
1, page 151, and Carey vs. Branch No. 2 W. B. A,, opinion ot 
Walker, J,, Leg. Chron., vol. 1, page 170. 

^^A judgment rendered by a justice of the peace on an award of 
referees for a sum exceeding $100 is void for want of jurisdiction : ^ 
Phillips' Appeal, 10 Casey, 489. 

It 18 very evident, therefore, that the justice of the peace had no 
jurisdiction of the claim, as the case stood before him, and that 
even though the defendant neglected to perfect his appeal and did 
not issue his certiorari until nearly nine months after the judgment 
was rendered and after the second alias execution had issued, still 
he is not estopped from setting up the want of jurisdiction for the 
purpose of defeating the judgment 

In thii< aspect of the case it is immaterial whethw the justice re- 
fused to make out a transcript of the appeal or not, though per- 
haps it is due to him to say that we do not tnink the objection is sus- 
tained by the evidence. 

Judgment reversed and execution set aside. 

(Eonrt of Comrnon flleas, Sc^irolldU Comas. 
Commonwealth of Penna. vs, Hbnry Camory et al. 

Jl lUinnuiy eonviotion b^ a Jostioe of the peace, the record of which i« not fa ccb- 
formitj with the act of assemblj in such case made and proyided, wiU be revened. 

Certiorari. Opinion delivered September 28, 1874, by 
Green, J. — ^This is a summary jproceeding under the act of April 
22, 1794, commonl}r called the Sunday law. The complaint on 
which *the warrant issued set forth that the prosecutor, on Sunday, 
the 9th of November, " saw and heard Henry Camory, should be 
Rufus, David Garavan, Daniel Benegrove, Qideon Benegrove, Frank 
Snyder and others trespassing on his land, shooting off and heard 
discharge of certain guns." The warrants directed the constable to 
being the defendants befoce4iie justice on the Saturday following at 
[*Original Edition, p. 822.] 
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2 P. M. No return was made to the warrant and the record does not 
show that any of the defendants were brought or appeared before 
the justice, or that there was any notice to U)em, or that there was 
any hearing of the case, or that any witnesses were sworn. Nothing 
appears except the following entry, without date : '^ Complainant be 
mistaken in David Garavan, one of the defendants. Defendant 
sworn. Justice decides complainant to pay David Garavan his day 
and mileage, eighty cents, the said David Garavan not being guilty. 
Justice decides that Henry Camory, should be Rufus Camory, 
Daniel Benegrove, Gideon Benegrove, Frank Snyder, Lewis Kreamer, 
John Grainer and Henry Heilney have violated theactof assemblv, 
therefore defendants pay a fine of $4.00 each and costs of suit." No 
complaint has been made against the three latter by name, nor do 
they appear to have been arrested, nor is there anything to show 
that they were at any time present before the iustice, or notified of 
any hearing. It is evident a record so informal as this cannot stand. 
Even though the 4th section of the act of April 22, 1794, sets forth 
a form of conviction which mav be followed and which was evi* 
dently designed to dispense witn the precision required in every 
case of summary conviction at the common law, the record in the 
present case d5)es not pretend to conform to that very general form 
of conviction. It does not give the day and year of the conviction, 
neither does it say of what offence they are convicted. It only says 
they have violated the act of assemblv. What act is not stated. 
Nor what section of the Sunday law. Nor does the record set forth 
as part of the judgment that in a case of neglect or refusal to pay 
the fine, and the same cannot be levied by distress, the party con- 
victed snail suffer six days' imprisonment in the house of correc- 
tion of the proper county. 

In the case of The Com. vs. Kesbii, 10 Casey, 398, for a violation 
of the Sunday law, Lowrie, C.-J., says : " It is still essential that a 
summary conviction shall contain a finding that a special act has 
been performed by the defendant and that it shall describe or define 
it in such a way as to individuate it and show that it falls within 
an unlawful class of acts. Without this a judgment that the law 
has been violated goes for nothing." In the present case the only 
finding is that the defendants have violated the act of assembly 
without even pointing out which one. 

The Ist and 2d sections of the act of April 22, 1794, alike pre- 
scribe a certain term of imprisonment if the fine imposed on con- 
viction is not paid, and it is decided in the case of The Com. ex reL 
Steward vs. Inoin, *1 Penna. L. J. 408, " that in a summary convic- 
tion under the 2d section of April 22, 1794, for profane swearing, 
the judgment must ascertain not only the amount of fine inflicted, 
but also the alternative duration of imprisonment, and if it does 
not, the proceedings are void and the de&ndant cannot be held in 
prison." 

^ It is not necessary to go further and show that a record of con- 
viction which does not show that the parties were present and that 
there was a hearing is radically defective. 

{^Original EdUion, p. 328.] 
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The present record lacks almost ever^ ingredient that is required 
in a summary proceeding before a magistrate. 
' The conviction is reversed. 



(Eoitrt of Cmmim pieos, Bt^UuU Comttg. 

Alter, Focht et cd, vh. Bowman. 

When tenants operating under a lease to mine eoal have worked oyer their bonndmry 
line into adjoining land leased to other tenants, and this clearly is established or 
couoeded, a court of equity will enjoin against anj further working. 

Where, however, the line is in dispute, an injunction will not be granted until the 
rights of the respective parties are settled at law or in equity. 



Injunction. Opinion delivered by 

Walker, J. — The complainants in this bill ask the court for a 
special injunction to restrain the defendants from working the Back 
Mountain vein of coal on the property of the Delano Land Co. 

The evidence shows that on the 1st of July, 1864, the Delano 
Land Company made a lease to Solomon Alter, Daniel Focht and 
other complainants of *' all the veins of coal which lie between the 
veins leased to Oliver O. and Jonas Bowman, and those leased to 
Ruff & Lawton, and having a southern dip between the western line 
of the. Daniel Hurley tract and the eastern line of the William 
Dewart tract" 

The lease to the Bowmans referred to was made November 5, 
1862, and having been canceled another one was made to them by 
the company on May 1, 1865. and which calls for the anticlinal 
axis which constitutes the northern boundary of the Alter and Focht 
lease. 

From the affidavits of the surveyors and others it is established 
(and conceded by the defendants) that the Bowmans and those 
claiming under them have crossed their southern boundary some dis- 
tance with their gangway as shown on a map and are now mining 
coal in the territory leased to Alter and Focht. 

To prevent the rarther working of these defendants this injunc- 
tion is asked for. 

Courts of equity will not usuallv exercise jurisdiction in cases of 
private nuisance or disturbance of easements, when the ri^ht of the 
complainant is disputed, until he has established his claim in an 
action of law : ^Rhea vs. Fbrsyth, 1 Wr. 503 ; Mammoth Vein Goal 06. 
Ameal, 4 P. F. 8. 183 ; Brown's Appeal, 12 P. F. 8. 17. 

But in the present case the authority of the complainants under 
their lease to mine coal from the veins referred to is undisputed, and 
as the boundary line between the parties is ascertained and marked 
by survevors chosen by both sides, the right of the complainants is 
clear and certain and under the 13th section of the act of 16th of 
June, 1836, relative to courts of equity (Purdon's Digest, 591), the 
jurisdiction is established whenever the nature of the injury is such 
that it cannot be adequately compensated by damages or will occa- 
sion a constantly recurring grievance. Adams' Equity, 210; 2 
Story Equity, 925; Eckert et al. vs. Ferst et oL, i Leg. Chron. B. 
329. 
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In this bill, however, Warren Delano, Jr., Wm. Gihon, John 
Tucker, Edward Kine and William Stevenson, trustees of the land 
and lessors, are joined with the lessees, and an injunction is asked 
against all the defendants. The only question now is, can this in- 
junction issue against the lessees ? 

Several affidavits have been read upon the question of location, 
condition of the operation, and of the trespass complained of. 

The lessors have put in an answer denymg that the lease of 1865, 
to the Bowmans, conflicts with their lease to Alter & Focht, and 
they contend that their answer, at this stage of the proceeding, 
must be taken as true, and that the clause of indemnity in plain- 
tiff's lease, relative to the interferences of the other tenants on the 
same tract is a full answer to their complaint. 

As to the first point the rule appears to be that the answer to a 
bill in equity, denying the statements in the bill, and averring other- 
wise is to be taken as true in the absence of evidence to tne con- 
trary : Patd vs. Carver, 12 Harris, 207 ; RussePa Appeal, 10 Casey, 
258; Dohnert'8 A^ppeal, 14 P. F. S. 315. But when a replication is 
filed, it is otherwise : Hengsfs Appeal, 12 H. 413. See also 16 P. F. 
S. 483. 

2d. As to the clause of indemnitv. The evident meaning of this 
proviso is to protect the lessors, where an interference arises under 
a previous letting, in the absence of correct information as to the 
yems already leased. 

It certainly cannot mean that after the landowners have leased 
certain land to Alter & Focht, they could afterwards make a lease 
to the Bowmans of any part of it, without liability. For if they 
could lease one foot oi previously demised territory, they could 
lease the whole. Such a construction would be unfair and unreason- 
able. But the lessors contend that the limits of the lease of 1865, 
are the same as that of 1862. 

The lease of 1865 calls for the anticlinal axis, which constitutes 
the northern boundary of the Alter & Focht lease, and which, when 
^executed, was fixed and established. The courses and distances 
are given also, but as an adjoiner has been called for, it must 
ffovern. The rule of law being that where land is described in a 
deed or official survey by courses and distances and also by qalls 
for adjoiners, the latter when there is a discrepancy invariably 

Sivem: Oox vs. Couch, 8 Barr, 147; PetU vs. Gaw, 3 Harris, 222; 
aekentile vs. Savoy, 17 S. & R. 104. Except where the lines have 
been run and marked on the ground : Quinn vs. Heart, 7 Wr. 337 ; 
BUuddl vs. Bisselly 6 Barr, 258; Craft vs. Yeaney, 16 P. F. S. 210. 

There had been no lines run or marked on the ground previous 
to the filing of this bill. The call for the adjoiner must govern. 
Besides this the plaintiffs have shown by the testimony of Peter 
Bowman that William Stone, the superintendent of the landlords, 
gave notice to the Bowmans not to work beyond the anticlinal axis,' 
which all partiea claim is the northern boundary of complainants' 
lease. There is no evidence to show that the lessors have done 
any act or thing in the premises for which they should be re- 
strained. 

i^Original Edition, p. 325.] 
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On the contrary it is shown that in the l^ase of 1865, tiiey limit 
the Bowmans to the northern boundary of the lease of 1864, and by 
their superintendent, they gave notice not to interfere with oom- 
plainants' workings. 

The injunction therefore as to them is refused, but as to O. O. 
Bowman and Jonas Bowman and those claiming under them. 

Injunction granted. 



Court of Cowmon pieos, beiumgo Cotrntg. 

The County of Venanoo vs. Jamestown and Fhankun 
Railroad Company. 

1. Jndieial aathority hM MtUed that a railroad is not real estate witiiin the iateod- 
ment of the tax laws, and its depots, places to hold oars, and other places and 
buildings indispensably necessary to the constrnotion of the road, are incident to 
it, parts of it, and not separately taxable as real estate. 

S. There being no legislation authorisiue the assessment of oonnty rates npon rail- 
roads or parts thereof, the lot, repair shop, torn table and round hoose of the 
company cannot be assessed for such purposes. 

Opinion delivered December 23, 1874, by 

Trunkey, p. J. — The defendant, incorporated in 1862, owns and 
occupies a lot of ground in Oil City, upon which are located a 
repair shop, turn table and round house, all used by defendant in 
operating its railroad. For the year 1874 said lot and building are 
valued at $4,000 and assessed with $22 county tax and $6 poor 
tax. 

*The act of March 9, 1872, P. L. 298, authorizes the poor taxes 
in Venango county to be assessed upon the same subjects as county 
rates. 

The act of April 16, 1834, makes taxable real estate, viz.: "All 
houses, lots of ground," etc., and personal estate, viz. : ^AU horses, 
mares, gelding and cattle, above the age of four years." P. L. 1834, 
612. The act of April 29, 1844, P. L. 497-8, makes taxable all real 
estate, to wit: houses, lands, etc., and all other real estate not 
exempt by law from taxation; also personal estate, to wit: (enu- 
merating many articles), " together witn all other things now taxable 
by the laws of this commonwealth." 

Are the lot, repair shop, turn table and round house subject to as* 
sessraent for county rates? None of them are enumerated among 
the items of personal property liable to assessment It has not been 
contended that they are liable as personal estate. It was argued 
that they are real estate and taxable as such, although railroads are 
not enumerated in any act of assembly as a subject of taxation. 
Plaintiff's counsel contends : 1. That the act of April 8, 1873, P. L. 
64, makes all real estate liable to taxation. 2. That the act of May 
18, 1874, P. L. 168, makes all property, real and personal, not 
exempted in said act, subject to taxation. 3. That section 1, 
article 9, of the constitution, requires all taxes to be uniform, and 
section 2 makes void all laws exempting property from taxation 
other than what is enumerated in section 1, and consequently all 
real estate is taxable. 

i*Original EdUim, p. 326.] 
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Under the act of 1799, P. L. 70, " all lands held by patent, warrant, 
location or improvement, houses and lota of ground," were made 
taxable. In the case of the President, eta, of the Permanent Bridge 
vs. Fraily, 13 S. & R 422, the only question was whether the bridge 
over the river Schuylkill was an object of taxation for county rat^ 
The court held it was not. Tilghman, C. J., said : '' In order to make 
the Schuvlkill bridge an olject of taxation, it must be shown to fall 
within the list of enumerated articles. It certainly is property, 
and very valuable property, but of what nature ? It is neither land^ 
house nor lot .... But the question is whether they (bridges) 
are subject to the county tax by the existing law. They certainly 
are not expressly enumerated, and I think it equally certain that 
we ought not to include them in the list of assessable articles by a 
fiftr^ned construction. Our l^islature is convened annually, and 
whenever it shall be satisfied that it is for the public good to impose 
a tax on bridges^ roads or other workK of that nature, to which the 
right of demanding toll is annexed, it will be done in such manner 
as, under all circumstances, shall be judged proper." 

This decision, made half a century ago, has been frequently cited 
and applied when like questions have arisen upon subsequent 
similar *statutes. It settled that the terms " lands," " houses," or 
•*lots of ground," did not include a public bridge erected by a com- 
pany authorized to collect tolls. The principle would apply to many 
other things, as turnpikes, canals, gas works and railroads. 

Accordingly it was decided tiiat the bed, beem-bank, and tow* 
path of an incorporated canal, and the toll-houses and collectors' 
oflBces belonging to the canal and incident thereto, are not taxable 
as land or real estate under the acts of April 15, 1834, and April 29^ 
1844. The lands, houses, and lots of ground intended to be made 
taxable by the l^slature, were such as formed the principal part of 
that which was designed to be charged and taxed, and not merely 
such things as were necessary to something else which everybody 
regarded as the principal. A canal is a species of property, and as 
mich may be made taxable ; but few, if any, would consider it as 
property designated by either of the terms " lands," " houses," or 
" lots of ground," or even by all of these terms put together. Lock- 
houses and collectors' houses are necedsary to make a canal answer 
the purposes of its construction : Lehigh Ooal & Ncn. Co. vs. Norih- 
(WM^ a., 8 W. & S. 334. 

Exemption from taxation, or immunities to corporations, will not 
be carried beyond the principles settled in L, C. & Nov. Co. vs. 
NcrthampUm Omniyj but these principles are applicable to railroads. 
But there is a wide difference between things appurtenant and con- 
venient to a railroad and things appurtenant and part of a canaL 
A railroad corporation may necessarily employ many agents, who 
occupy houses and grounds to transact their legitimate business. It 
may 1>e desirable and convenient that the company own extensive 
warehouses, ooal-yards, board-yards, coal-schutes, and machine-shops 
at many points and places on the road. But these erections and 
conveniences form no part of the road. They are only indispensable 
to the profits to be made by the company, and are legitimate sub- 
[* Original EdMoH, p. 827.] 
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jectfl of taxation irithin the act of 1844. Depote, water-stations, 
offices, oil-houses, and places to bold cars, and such buildings and 
places as may fairly be deemed necessary and indispensable to the 
construction of the road are not within the act : Railroad vs. Berhi 
Co., 6 Barr, 70. 

It was said by Rogers, J., that the rulings in the Northampton 
Omntv CasCy 8 W. & S. 336, and in the Berks QmrUy Case, 6 Barr, 70, 
have been acquiesced in by the legislature as the true construction 
of the acts of April 15, 1834, and April 29, 1844. The construction 
of the acts was a question for the courts. No person was ever so 
absurd as to suppose that a canal passing through several counties 
was a subject of tsixation for county purposes. The incident fol- 
lowed the principle, and part was of the same nature of the whole; 
and held that a toll-house so built as to be occupied as a collector's 
office and his family residence, ^subject to taxation, is that thev are 
not enumerated in the acts of assembly imposing taxes, and there- 
fore come within the principles of the leading case: Bridge OomjK 
vs. Fraily, The court seems to have been impressed that had the 
legislature intended a tax should be assessea upon a bridge, turn- 
pike, canal or railroad, constructed bv a corporation for public use, 
they would have said so. No legislative enactment exempted them 
from taxation ; they were not taxable, because there was no such 
enactment for taxing them. i 

The act of 1844 subjected to taxation all real estate, to wit, 
'' houses, lands, lots of ground .... and all other real estate not 
exempt by law from taxation." This language is as comprehensive 
as that used in the act of April 8, 1873. The latter provides "that 
all real estate within the commonwealth shall be liaole to taxation 
for all such purposes as now is or hereafter may be provided b^ 
general laws, exempting therefrom the classes of property." This 
act was for repeal of exemption laws. It is observable that real es- 
tate is not mside taxable for any purpose onlv as provided by some 
other general law. Nothing is declared real estate which was not 
before that time hdd to be such. No fair construction of the act 
of 1873, entitled " an act to repeal all laws exempting real estate 
from taxation," will effect the prior decisions of the Supreme Court 
upon the laws authorizing the taxation of real estate. 

The act of May 14, 1874, exempts certain property from taxation^ 
and does nothing else. It was enacted in pursuance of section 1, 
article 9, of the constitution. The proviso relates to property not 
in actual use and occupation for the purposes of exemption. It 
makes nothing liable to taxation, which is not liable under some 
former act, when not taken out by an exempting statute. This act 
and proviso, as a whole, only exempts, as the title imports, therefore 
it is unnecessary to say that if any part authorized taxation, it 
would be a violation of section 3, article 3, of the constitution. 

Judicial authority, bindinj^ upon this court, has settled that a 
railroad is not real estate within the intendment of the tax laws, 
and its depots, places to hold cars, and other places and buildings in- 
dispensably necessary to the construction of the road, are incident to 
% parte of it, and not separately taxable as real estate. There is no 
l*OrigiMd EdUion, p. 828.] 
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general law authorizing the assessment of county rates upon rail- 
roads or parte thereof Without question of the power of the legis^ 
lature to enact such a law, and that nothing in defendant's charter 
preveats it being made liable, is, notwithstanding such residence, a 
constituent part of the canal, and cannot be assessed for taxation 
under the acts of 1834 and 1844: Schuylkill Nov. Co. vs. Berks Cb., 
1 Jones, 202. 

Other cases of like import might be cited. In all, the chief 
reason for the decision thatcanak, railroads, and other like property 
are not *under such law, until its enactment, the road, as an en* 
tirety or in parcel, cannot be assessed for county rates. When ^e 
legislature shall make this class of property taxable for such pur- 
poses, it must be by general law and uniform tax. In the absence 
of legislation to that end section 1, of article 9, of the constitution, 
does not impose a tax upon railroads for county purposes. 

The turn-table and round-house for sheltering tne cars clearl3r are 
incident to and parts of the road. The repair-shop is convenient, 
but like a machine-shop not indispensably necessary, and is not a 
part of the road. Perhaps in this case it is of such a character as 
not to be an object of separate assessment It may be trifling, a 
mere addition to the round-house, and not a structure for general 
repairs. However this may be upon the case stated, being of opin- 
ion that so much of the lot as is occupied by the turn-table and 
round-house is not subject to county and poor rates, judgment must 
be entered for defendant 

Endorsed December 23, 1875. Judgment for defendant By the 
court 

Note. — The case stated shows no separate assessment of the re- 
I>air-shop, or separate tax thereon, nor what proportion is charge- 
able thereto. 



Cottrt of Common IHeoo, Imriota Comtts. 

COMMONWEAI.TH VS. JOHN CONWAY. 

The eoaliog of locomotiref, enggged in transporting live stock, on Sunday, being a 
work of necessitj and cnaritj, is excusable. 

Opinion delivered by 

JuNKiN, P. J. — The defendant was convicted under the act of 
April 22, 1874, for performing worldl3r employment on Sunday, and 
the record is before us on certiorari. The worldly employment 
consisted in coaling locomotives at Patterson Station, Juniata 
county, on the 26th of July, 1874, and which locomotives were 
drawing trains of cars loaded wiUi live stock, cattle, hogs, etc. 
The trains had left Pittsburgh on the afternoon of Saturday, and 
had reached Patterson on the morning of the 26th, where arrange- 
ments exist for coaling engines, and defendant was an employee of 
the railroad company. 

It is shown very clearly that stock trains cannot lie by for twenty- 
four hours without serious injury to the stock, there being no pro- 
vision for feeding and watering within the cars, and the motion of 
l*Original Editum, p. 329.] 
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the train is in itself diversion and relief (by arresting attention) to 
the animals, as they are not nearly so restive as wh^i tiie train is 
standing. 

It is also shown that no stock-yards exist at Patterson ca{>able al 
accommodating a train load of cattle, and that none short of Har- 
risburg do ; that to deliver them into fields for watering and feed- 
ing would require *a large force of men, and occupy much time, 
and generally cannot be oone at all. Here, then, we have the con- 
ditions under which this worldly labor was performed ; over two 
thousand head of live stock, in cars, could not be fed, could not 
be watered, could not even lie down, without food ot drink since 
Saturday noon, with no vards at Patterson capable of holding them, 
and no force to handle tnem, with no chance of relief until Harris- 
burg was reached ; under these circumstances the defendant coaled 
the engines which were speeding these brutes to relief and rest, and 
he is sued for the penalty prescribed by the Sunday act of 17^ 
Should or can he be made liable under the circumstances? We 
think not, and might rest this opinion on the statement of the facta 
alone. He did not start the trains nor order them to run ; he found 
them there, recognized the necessity of their running on, until a 
point could be reached where this sufiering mass of animal lifo 
could be relieved, and his labor in coaling the engines in no wise 
differed from the recognized duty of pulling the ox out of the pit 
on the Sabbath day. What he did is covered both by necessity and 
charity. 

The common law is silent as to the observance of Sunday — the 
English people exercised worldly callings on that day, but much 
of the day was given to games and pastimes, and this continued 
until after the Reformation. Plays were performed on that day at 
the Court of Elizabeth and Charles I. The first restrictive statute 
was the 27th, Henry VI., c. 5, which forbid fairs and markets, except 
the four Sundays in harvest. The 1, Charles I., c. 1, forbid sports 
and games, and the 3, Charles I., c. 1, forbid carriers, wagonmen and 
drovers traveling, and butchers from killing; the 29th, Charles II., 
c. 7, forbid the exercise of worldly labor, business, or work of ordi- 
nary callings on the Lord's day (works of necessity and charity only 
excepted), and section 3 allowed the dressing of meat in families, in 
inns, cook-shops and victualing houses, and crying milk before 
nine, and after four o'clock. 

The framers of the act of 1794, when excepting works of ^ neces* 
sity and charity,*' without defining the worifi themselves, saw plainly 
that they were using terms which, in the distant future, would meet 
the advance of the race, the changed conditions of the people, and 
cover acts unavoidable in their new relations. Indeed, lest too rigid 
a construction might be given to the words in their own day, remem- 
bering that under the Mosaic law, not even a fire could be kindled 
on the Sabbath day, Exodus xxxv., 3, the act expressly sanctions 
the dressing of victuals in private and public houses, the ferrying 
of passengers, and the delivery of milk before nine o'clock, a. m., 
and after five, p. m., showing how liberal were their views of the 
necessity of some things. Even then they well knew that fumaoeai 
l^Originai EdUiony p. 890.] 
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glass-works and many other industrial pursuits could not be en- 
tirely suspended on the Sabbath day, and these have *gone on 
without question ever since. The word necessity in its compre- 
hensive signification, meets all the unavoidable requirements of the 
present acfvanced age. Had the ancient lawmakers been permitted 
to see the future (they had only a prophetic vision of comm^ time), 
and realized a graded iron road irom ocean to ocean, with its tens 
of thousands of vehicles, and its ponderous engines passing with 
tireless energy, night and day, with miles and miles of valuable 
products en route for the great centres of trade, with armies of trav- 
elers at every point of the great thoroughfare, is it to be supposed 
that thev would have asked this stream of life and trade to nalt at 
the deaa hour of midnight, wherever found, and wait until the 
Sunday passed, when they tiiemselves refused to forego milk and 
dressed victuals? But they have done all that could be expected, 
or even asked, when they excepted works of necessity and charity, 
terms broad enough to meet all the contingencies that may ever 
arise in the history of the race. What the defendant did was both 
a necessity and charity, and like the lock-tender in Commonwealth 
vs. Murray^ 12 Harris, 290, who opened the gates to permit the 
travelers to pass on their way, and was held guiltless oefore the 
law, so here, the coaling of the engines permitted the suffering 
animals to pass to relief and safety ; a work of both necessity and 
charity, ana he is excused. 



Court of Contnum (leas, lllaiipl)iii Conntg. 

Mayor and Morgan vs. Kirby. 

A oontrftei was entered into between K. and N. for building a honse for a certain aum, 
and whilst it was in comve of erection it was blown down. K. then promised N. 
that if he would rebnild the house and complete it, he should be paid three hundred 
dollars additional. Held that the contract was without consi leration, and he could 
not reooTcr the three hundred dollars. 

Exceptions to an auditor's report Opinion by 

Pearson, P. J. — After a careiul scrutiny of the auditor's report, 
we think that he has properly disposed of every question before 
him, with one exception — the effect of Kirby's promise to pay No- 
vioch, the builder, three hundred dollars for reconstructing the 
house. On the 13th day of November, 1866, the parties, Kirby 
and Novioch, entered into a written contract by which the latter 
agreed to build for the former a dwelling-house of particular de- 
scription, and to complete the work by the first of April next fol- 
lowing, Kirby to pav therefor the sum of $1,520, seven nundred and 
fiftv dollars when the house was under roof, and the remninder in 
full when *it was completely finished. On the 29th of March the 
building was blown down by a storm of considerable violence. 
Whether the fall was occasioned by the want of foundation walls 
or the violence of the tempest is uncertain. Novioch himself 
proves that it would have been much safer had the walls been com- 
pleted. From our view of the case, that question is unimportant, 
as the contractor must bear the loss under the contract, whether 
90 \^ Original EdUim^ pp. 331 and 332.] 
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occasioned by the act of (rod, or his own carelessness. The house 
was not completed when it fell, and it is very manifest from the 
amount of work necessary to its completion, that it could not have 
been finished by the first of Aprils or for a considerable time after. 
That is not, however, the turning point of this cause. 

This contract was an entirety, and Novioeh could not entitle 
Iiimself to compensation or be relieved from (himages, except by 
the entire construction of the building, for although he was entitled 
to he paid a pK)rtion when it was in part completeu, yet he remained 
bouna to see it finished, and if not aone, although his work was de- 
Hiroyed by the act of God, he would have to re-erect it, or subject 
himself to an action, and at least refund the money paid. It ma^ 
be considered a pretty well settled doctrine of the law, that if it 
I'ecomcs impossible to perform a contract on account of some un- 
foreseen contingency, the party promising must respond in damages, 
for he should have provided against it in making his baraain: Ad- 
dison on Contracts, 1123-4; as where the party contracteato ship a 
certain quantity of grain from a specified place, and there was none 
there : 16 East, 201 ; 3 M. & 8. 267 ; 15 M. & W. 261, or the exporta^ 
tion was prohibited by the government %o where a man had cove- 
nanted to raise a certain amount of coal annually from a mine, or 
pay a specified annual rent, it was no- answer to the contract to 
show that coal was exhausted : BiUts vs. 7%omjwon, 13 M. & W. 487. 
So when a quantity of stones were to be transported between certain 
points, and the water became too low to carry by boat, for the con- 
tractor must provide other means: Trulvigs vs. Oraig. Addison's 
R.342. 

All of these contingencies should have been foreseen and pro- 
vided i^ainst in the contmct. Says Parsons on Contracts, 2 Vol. 
673, and where, from the acts of Grod, the contract cannot be liter- 
ally performed, if it can substantially, it must be done: 2 Rarsons 
on Contracts, 672; Addison on Contracts, 1124. And performance 
is not excused : 26 Maine R. 361. To make the act oi God a de- 
fence to the performance, it must amount to an impossibility, mere 
hardship or difficulty will not suffice: 2 Parsons, 672, and note of 
cases cited. Qilpin vs. Oonsequn^ 1 Peters' C. C. R 86. See also, 2 
Parsons on Contracts, first edition, pp. 184, 185 and 186, and notes 
w and z. In the present case the act of Qod might and would 
excuse the performance within the time specified, as that is not of 
the essence of the contract, yet it should be performed ry pres as 
*soon after the first of April as practicable. Impossibility might 
excuse the delay. The verv nature of the subject shows that the 
contract was an entirety. No one contracts to build half a house, 
although he may agree to pay as the work progresses. Taking it 
then as settled that Noviocn was bound to complete this work as 
soon as practicable, was there any consideration for Kirby's promise 
to pay him the three hundred dollars for performing his contract? 
Where a specific sum is fixed as the price of goods sold and deliv- 
ered, or an agreed remuneration for work and services, a subsequent 
f)romise, without any new consideration, to pay an additional sum 
or the same work or services is a nudum pa^m: Addison on Coo* 
i*Original JEJiWon, p. 33a] 
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tracts, p. 18, see Peake R. 102 ; 1 Marsh, 567 ; 3 Bos. & Pul. 612. Sd 
an agreement to discharge a debt on receiving a part thereof: Ad* 
dison on G. p. 14; See 12 John, 426; 2 Hall, 185; 1 Ad. & Ellia, 
113 ; 1 Smithes Leading Cases, 147 and notes ; 5 Bing. N. C. 351, 356i 

Bo if the debtor be bound to give up the deeds of an estate, an 
agreement with a purchaser to deliver them for a consideration is 
void: Pothier, p. 25; Addison on C. 14; 7 M. & W. 641. So the 
f>romi86 to pay the men of a vessel for working at the pumps in 
lime of a storm, because bound to labor to save the ship : Addison, 
p. 14 And where the crew was shipped from London to Melbourne 
and back, at £3 per month, the promise to pay those of the men 
who remained on board £6 per month for the return voya^, the 
most of them having deserted at Melbourne, was held to be without 
consideration, they being bound by contract to perform their duty: 
3 Ellis & Bl. 359 (77 Eng. C. L. R. 558). 

So a promise to a sheriff in consi<le^ation that he would serve a 
writ, or to a witness if he would attend court, for it is the duty of 
each to perform for the legal fees: Addison, 14; 8 M. &W. 797. 
And the voluntary restoration of that which uie law wiU compel a 
man to restore, is not sufficient consideration for a contract: 2 
Ck>nn. 140. No mere voluntary courtesy is sufficient consideration : 
Addison, p. 12 : 6 B. & C. 501 ; 1 Sid. 413 ; Hob. 105. In short, tins 
performance of any act which the party is under a legal obligation 
to perform, cannot constitute a good consideration for a promise : 
Addison, 14; 2 Conn. 139; 2 Selden, N. Y. 369; 11 Vermont, 166. 

In the present case Novioch was bound by bis contract to build 
the house, and the promise by Kirby to pay him three hundred 
dollars additional for doing Umt which he was obliged to do, was 
merely gratuitous, was without consideration, and therefore not a 
binding contract 

The auditor, however, treats it as the compromise of a doubtful 
right, and therefore obligatory. There cnn be no doubt but that 
the compromise of a doubtful right is sufficient consideration for a 
contract: *1 Ark. 10; 1 Vermont, 4; S. C. 2 Vermont, 363. And it 
need not appear that there was an actual controversy or difficultjr, 
it is sufficient that the parties thought at the time that there was a 
question between them, the issue of which might fairly be con- 
sidered by both parties as doubtful : 1 Parsons on Contracts, 439. 

It is sufficient that there was the supposition of a right, for the 
right must always be on the one side or the other. 

It need not be shown to be a valid claim, for if that had to be 
proved the controversy would have to be settled. Such is not the 
test. It is sufficient that the partv yielded to his adversary the 
ri^ht to contest the point : 12 Wend. 881-2. But ceasing to make 
complaints or bore or annoy is insufficient. Add. 13. 

These principles are extremely broad, and go very far towards 
supporting compromises of rights about which there is an^r doubt. 
Haa the auditor found in express terms that the parties had 
entered into the compromise of a right considered or treated as 
doubtAil this court might have felt itself bound by the finding ; 
but we do not so understand the report. It merely assumes as a 
{^Original Edilion, p. 331] 
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legal principle that such a settlement would amount to a sufficient 
consideration for a contract, without finding the fact in express 
terms, and when we look into the evidence we can find nothing to 
show that the parties treated the right as doubtful, or that Novioch 
ever claimed additional compensation on that ground. Take his 
own language and it proves no compromise. All that he sa^s is 
** the same day it blew down I went to Donaldson to see Kirby, 
ftnd see if he would help to bear the loss. It was too great for a 
new beginner. I saw him and he said he would see me in a few 
days. He did see me and we talked it over and he agreed to pay 
me $300, and clear me of all damages as far as the original contract 
was concerned. He was to pay me $300, in addition to the original 
contract paid $1,5^. I then went on to build on this promise, and 
did rebuud it I furnished the materials and the work, sufficient 
to cover the $300. It went into the house and the rebuilding. I 
then filed the lien." In the course of his last cross-examination 
he says : '^ I felt bound to go on to complete the contract if I had 
not had a subseouent arrangement." He was unauestionably so 
bound, and could not have been relieved by anything short of a 
release. All that is proved a^icainst Kirby amounts to nothing more 
than a mere voluntary promise to pay Novioch an additional sum 
for performing his contract, which he was bound to do without the 
gratuity, for it was nothing more. Tlie money was not claimed as 
a right It was not agreed to be given as a compromise. We can- 
not say in such a case that Kirby got his house Duilt hy reason of 
the promise, for he was entitled to have it under his contract 
Novioch claimed the additional sum, not as a right, but because he 
was poor, '* a new beginner," and could not *afford to bear the loss. 
However, this court mieht feel disposed to divide the loss between 
the parties, or hold Kirby to his promise, as a matter of honor, we 
cannot enforce it as a matter of law, especially against the creditors 
of Kirby, who will lose a portion of their debts, if this promise is 
fulfilled. Unless additional evidence is laid before the auditor, we 
feel constrained to declare the agreement to have been made with- 
out consideration, and consequently void. The case is referred back 
to the auditor to make a new distribution of the money in court, 
according to the principles laid down in this opinion, but with 
liberty to take additional evidence if offered, and to be governed in 
his decision by the whole of the evidence. 

Nate, — An appeal was taken to the Supreme Court in this case, but the ooansel of 
appellant, being satisfied that the law was as decided, abandoned the oasa. 



Court of Common |)leao, 0tl)iisUtiU Counts- 

Kelly vs. Stephens. 

Ia a proceeding under the act of Apnl 13, 1807, relating to stray cattle, want of notSoe 
to the owner of the stray, will work a forfeiture of all damages. 

Certiorari. Opinion delivered September 28, 1874, by 
Green, J. — ^This proceeding, though somewhat in form like aa 
ordinary action of trespass for damages to real estate before a jua* 
[^Originai Editian, p. 335.] 
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lice, is evidently intended as a proceeding under the act of April 
13, 1807, relating^ to stray cattle. The exceptions filed are evidently 
based upon the idea that the proceeding is an action of trespass far 
damages. The first exception sets forth that the justice had no 
iurisdiction, it being an action of trespass for damages. But if it 
had been an action of trespass for damages to reiu or personal 
property the justice would have had jurisdiction. This is given by 
the act of March 22, 1814: Purdon^s Dig. Vol. 1, p. 867, pi. 119. 
The second exception set forth that the proceeding is based on a 
warrant of arrest and not on a summons, giving defendant but one 
day's notice of the hearing. As the defendant was not arrested on 
the warrant and was not present on the day of hearing, and as the 
record does not set forth any other notice to the defendant except 
that " the cow aforesaid (being defendant's cow) was in possession 
of Michael Kelly, the plaintiff," this objection is fatal to the pro- 
ceeding as an action of trespass for damages, even though more 
than twentjr days had elapsed from the rendition of the judgment 
to the issuing of the certiorari: "^Pittaibb^M vs. EsseUj Ck)m. PL 
Phila. ; Benedict vs. Hickoky 3 Luz. Leg. Obs. 80. See also Laycock vs. 
White^ 7 Harris, 498 : Daily vs. BarOiolomew^ 1 Ashmead, 135; Offer- 
man vs. Downey^ 2 Wh. Dig. 134, pi. 278. 

But upon the argument of the case, whilst it was admitted that 
this proceeding could not be sustained as an action of trespass for 
damages, it was urged that it was evidently a proceeding under the 
act of April 13, 1807^ relating to the taking up of stray cattle, and, 
as such, good and valid. Is it a valid proceeding under that act? 

Before proceeding under that act, it is an indispensable prere- 
quisite that notice of the taking up of stra^ cattle be given to the 
owner, if known, and if he can be readily found, in order that he 
ma]r have opportunity of tendering amends. Ii reasonable satis- 
faction is not tendered, then the proceedings before the justice may 
be instituted. Vide Sec. 3d of the act But in the present case no 
notice was given to the owner, so far as appears, but the proceed- 
ings were immediately instituted before the justice, and the warrant 
against him was issued. He was not arrested on the warrant, and 
did not appear at all before the magistrate. In the case of Vando- 
mayer vs. IVood^ 1 Ash. 203, which was a case similar to the present 
one, Judge King decides : ** Neglect to give notice to the owner of 
the stray, when known, works a forfeiture of all damages, and en- 
titles the owner to the stray detained, without recompense to the 
party injured.'* " In such case notice should have biBen given to 
ihe owner, in order to have given her an opportunity of tendering 
amends. From the magistrate's transcript it does not suflSciently 
appear that such notice was given previous to the complaint to the 
justice." 

This is decisive of the present case. Had the defendant been 
brought before the magistrate or appeared there, and then allowed 
more than twenty days to elapse after the judgment, before issuing 
the certiorari^ he would probably have been too late to avail him- 
self of the irregularities of the proceeding. But such is not the 

l*Original EdiUon,p.236.^ 
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laot. He was not arrested, be was not present at the hearing, and 
there is no proof of any notice to him oi any hearing. 
The judgment is reversed and the proceeoings quashed. 

*([ottrt at Common peas, Bc^QsttiiU Cotttttg. 

IiTPPiNOOTT €t al. for the use of William Vebneb iw. Tub Ujsm 
Hill & Schuylkill Haven R. R. Co. 

1. When a yerdici is token inbject to a reterTed point, the Ttrdiel thould 1m tor tte 
plaintiff. 

S. where a railroad company agreed with the landowners, oyer whose land the ro«4 
crossed, that in consideration of paying no damage for the right of way, the land- 
holders might remove all coal beneath the road-bed, the landlords to first sItv 
written notice to the company when they were ready to move the coal, at whia^ 
time the company were to either change the route, or secure the road from dan- 
age— such an agreement is not illegal or against public policy so as to relieve tlM 
company from the obligation of performing their contract. 

3. The landowners will not be permitted to mine oat aU ooal beneath a railroad aa m 

to endanger the travelling public. 

4. The owner of the surftu^e has a right to subjaoent supports, but this may be quali- 

fied by his conveyance. 

5. Railroads are privato corporations. 

6. Previous to the act of April 11, 1862, a railroad company having once selected the 

location of their road could not change it against the consent of the owner of tha 
land, for the exercise of eminent domain being derogatory to private ri^ht the 
authority roust be strictly construed. But the company might change with tiM 
oonsent of the landowner. 

Rule to show cause why the verdict in the above case should nd 
be set aside and the. judgment entered for the defendant turn obftonU 
W^icio. Opinion delivered January 25, 1876, by 

Walker, J. — On the trial of this case the defendants in fheir 
third point requested the court to instruct the jury as follows : 

That by the grant of the right of way to the Minehill and Sohuyl* 
kill Haven railroad company, across the Catharine Groh tract, thft 
right to subjacent support of said way passed to said company BM 
an incident, and if the agreement of February 20, 1855, was in^ 
tended to permit the landlords or their tenants to mine out the coal 
io near to the surface as to remove such supports, and cause ihm 
railway bed to fall in, the agreement would oe in such respect re^ 

Eugnant to the grant of the right of way, against the policy of tixm 
i^w, and void, and the verdict should be for the defendants. 
The court declined to instruct the jury as requested, and sealed a 
bill of exceptions, but reserved the question of law embraced 
therein for future consideration, and the verdict being for the plain- 
tiffs, the court directed the above rule to be entered, which on the 
)2d of December was ably argued at length before a full oouii of 
itU the judges. 

By the 6th section of the act of March 28, 1835 (Pur. Dig. 497, 
^pl. 21 ; P. L. 90), any one of the judges of the District Court c^ 
Philadelphia may reserve Questions of law for the consideratioii 

}nd judgment of all the judges of the said court sitting together : 
Troubat & H^y, 588, And by the act of April 22, 1863, P. U 
554, the right of entering judgments on reserved pointa is extended 
to the Courts of Common Pleas of the several counties of this com- 
l*0rijfi9Ml Edition, pp. 337 and 338.] 



Digitized by 



Google 



I^ppiKOOTT et oL VS. M.U.&S.U. KB. Co. 811 



mon wealth : Pur. Dig. 1168, pi. 28. But when the verdict is taken 
subject to a reserved question the verdict should be for the plaintiff: 
Robinson vs. Myers^ 17 P. P. S. 18. A reservation can only be of a 
pure question of law, and the &cts should be found by a jury or 
a^eed upon: Campbell vs. O'NeiU, 14 P. F. S. 290; Fergnson vs, 
WrigbtyAl P..F. S. 258. And the reserved qtiestion must be such 
as to rule the case : Wilde vs. TVaincr, 9 P. F. S. 439. 

An affirmative answer to the defendants' third point denies the 
entire right of the plaintiffs to recover in this action. As the plain- 
tiffs have doubted the right of the court to enter the above rule, in 
a case like the present one, we have referred to these authorities to 
sustain our action. 

Under the terms of the defendants' charter, and the general rail- 
road act of February 19, 1849 (Pur. Dig. 1219, pi. 35), before the 
defendants could enter upon or take possession of any land for the 
railroad, they are required to make ample compensation to the 
owner or owners of the land, or tender adequate security therefor. 

In their agreement of February 20, 1856, the defendants, in con- 
sideration of not paying damages for the right of way, covenanted 
with the landloras, Dundas & Richardson, that they might mine 
out all coal l)eneath the road, as though the railroad had not been 
constructed, and that when they or their tenants were ready to mine 
such coal, they should give written notice, and the railroad company 
would take proper measures to adjust^ secure^ and maintain their roadi 
or change its location. The material question is whether the reserva- 
Hon is repugnant to the prant. 

To support this position it is urged : 

1. That a change of the road is unauthorized by law. 

2. That the safety of the public and the exercise of the chartered 
rights of the company demand that the road-bed should not be un- 
dermined or endangered, and, therefore, an agreement to do that is 
against public policy. 

It should be borne in mind that the right of a railroad company 
is only to occupy the land, and is an easement, not an interest^ in the 
land: Wester ik R. R. Co. vs. Johnson, 9 P. F. S. 290; Big Mountain 
Imp, Cb. Appealy 4 P. F. S. 861, and cases cited. There can be no 
doubt that the owner of coal land over which a railroad passes will 
not be *permitted to work out all the coal beneath the road-bed, so 
as to cause the ground to subside, and thus jeopardize the lives of 
travellers. 

When that has been attempted to be done this court has re- 
strained the working bv injunction. 

Jn the case of the Philadelphia and Reading R. R. Co, vs. Vemer^ 
and of same plaintiff vs. Lawrence, Merkle & Co., it was done by this 
court, and we think properly so. But the question here is as to the 
UabiUty of the defendants upon their contract 

Of course if it is against public policy, or illegal, or if it is rendered 
impossible by the act of tne law, or by the act of God, it is void, 
luia there can be no recovery by virtue' of it, but it would be other- 
wise if occasioned by accident or some unforeseen circumstance : 
Addison on Contracts, 1123-4; 2 Parsons on Contracts, 186-7; 6 
S^Originai EdUion, p. 839.] 
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Dana, 366 ; Hatzfidd vs. Gulden, 7 Watts, 152 ; Mayor of Norwick vs- 
Norfold R. R. Q>., 20 Eng. Law & Eq. 120 ; CUppenger vs. Hepbaugti^ 
6 W. & S. 316. 

By the terms of the agreement the defendants were required to 
secure or change their road when the coal was to be removed. 
They contend that their power was exhausted when they located 
their track, and they had no authority by law afterwards to change 
it, and therefore that part of the contract was illegal, and they rehr 
upon the following authorities : Marrow vs. Common, 12 Wr. 305 ; 
Holden vs. Cbte, 1 Barr, 303 ; McMartrie vs. Stewart, 9 H. 322 ; Fumete 
vs. Furneaa, 5 C. 15. But all these cases refer to public highways 
under the general road law, and in our opinion do not apply to 
railroads. 

Without doubt the defendants under their charter would not be 
permitted, previous to the 11th of April, 1862, P. L. 498, after lo- 
cating their road to chanee it. As against the owner of the land 
their power was exhaustea, for as the exercise of eminent donudn 
is derogatory of private right, the authority must be strictly con- 
strued. 

But where the company own the land, or act with the consent of 
the owner, we see no substantial reason why this change should not 
be made when it is required for public safety. In Hopkins vs. The 
Oreat Northern R. R: Co., Godefroi* & SHortt's Law of Railwav Com- 
panies, 326. Excessive lateral deviation wan not restrained by in- 
junction where it appeared that the plaintiff was cognizant of the 
fact and acquiesced \n it. 

As to the second objection : 

In Pennsylvania there may be two estates in lalid, one vested in 
the owner of the surface of the ground, and the other in the owner 
of the minerals below the surface : Caldwell vs. FuUon, 7 Casey, 483. 
The owner of the surfiice takes it subject to subjacent supports, un- 
less otherwise provided for in the title deeds. 

Subjacent supports are incident to the use and enjoyment of the 
surface, and the owner of the minerals has a servient right, and is 
♦required, in working his mines, to leave sufBcient pillars to sup- 

Ebrt the surface. He is obliged to use his property so as to injure 
is neighbor as little as possible. Sic utere tuo ut alienum nan lidos 
is the general rule: Harris vs. Ryding, 6 M. & W. 60; Eofrl of Glas- 
gow vs. The Alum Co., 8 Eng. Law and Eq. Rep. 13 ; Humphries vs. 
Broaden, 1 Eng. Law and Eq. 241 ; Caledonia Railway Co. vs. Sproui^ 
39 Eng. Law and Eq. 16 ; 8am^ Plaintiff vs. Balhaven, 40 Eng. Law 
and Eq. 1 ; Rodgers on Mines, 200-1, 459-€0 ; Washburne on Ease- 
ments, 478-9.* And this is the law upon this subject, unless U be 
controlled by the conveyance : Jone^ vs. Wagner, 16 P. P. 8. 434 ; 
Smart vs. MorUm, 30 Eng. Law and Eq. Rep. 385. 

In Rowbotham vs. fFtbon, 30 Eng. Law & Eg. 236, it is held that 
the owner of the surface of the ground may have only a qualified 
right of support from the minerals, if it is so expressed in the deed. 

And if the owner working the minerals, in an approved manner, 
cause the ground to subside, the owner of the surface has no daim 
of damages against him. It is damnum absque tr^'uria. 
i* Original Edidon,p. 840.J 
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Thifi is conceded to be the law with reference to individuals, but 
it is urged that it does not apply to a railroad company, having 
public duties to perform. 

This leads us to inquire whether there be any difference between 
a private individual and a railroad company, in a case like the 
present as to the performance of their contracts. Corporations are 
either public or private. 

Generally speaking public corporations are towns, cities, counties 
and parishes existing for public purposes. Private corporations 
are, banks, insurance, roads, canals, bndges or when the stock is 
owned by individuals, but their use may be public: Dartmouth 
College vs. Woodward, 4 Wheat. 664 ; 2 Rentes Com. 222. Angell and 
Ames on Corporations, § 14. 

Railroads are private corporations. Angell and Ames on Cor- 
porations. § 31 : Bonaparte vs. Camden & Amooy R. R.Co.y 1 Baldwin, 
205 : Alabama R. R. Co. vs. Kidd, 29 Al. Rep. 221. 

It this company be a private corporation as these authorities ap- 
pear to show then it is difficult to understand why they should oe 
released from an obligation that would certainly bind a private in- 
dividual. 

Is the defendants' contract to adjust, secure and maintain their 
road illegal by reason of impossibility of performance? 

In England, under the canal act, the owner of minerals is pro- 
hibited from working them within twelve yards of a canal, without 
notice, and by another clause of the same act, three months' notice 
is required to be given to the company to inspect the mines and 
pav for the coal left to support the canal. 

*When such notice was given and the company failed to inspect 
the mines or pay for the coal it was decided that the lessee might 
work out the coal, and would not be responsible for damages for 
subsidence to the company, if it was done in a workmanlike man- 
ner : Dudley Canal Navigation Co. vs. Orazebiook, 20 Eng. Com. Law, 
844. 

Under the English consolidated railwav act of 1845, the same 
privilege is given to Uie owner to remove tne coal under the bed of 
the road after notice and failure of the company to purchase. 
Godefroi & Shortt, Law of Railway Companies, o87, § 78. See also 
Wydey Canal Co. vs. Bradley, 7 East 368. 

The contract of the 20tn of February, 1855, clearly shows that 
both parties contemplated tHe removal of all the coal beneath the 
road bed, in consideration of the damages of the right of way over 
the land, and we were asked in defenaants' 3d point to sa^, as a 
l)ure question of law that this contract was void, and that, without 
reference to the evidence, whether the road could be easily secured, 
or whether it was impossible to secure it. 

Will it be contended, if the evidence had established that the 
road could have been made safe, without any difficulty and with 
very little expense, that we would have been justified in affirming 
this point? Is not the feasibility and possibility of securing and 
maintaining the road a Question wholly for the jury upon which 
they could not pass if we nad directed a verdict for the defendants? 
I* Original Edition, p, 841.] 
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Could we say that the contract was void, without reference to its 
impossibility ? 

We see no reason why the defendants if they did not wish to 
change their route by the consent of the landowners, could not 
have adjusted, secured and maintained their road either by filling; 
up the holes or bridging over the crops of veins. It was a question 
wnoUy of expense (of great expense, no doubt), not of mi possi- 
bility. 

If the performance of the covenants was more costly than hail 
been contemplated when the contract was made, it furnishes no 
sufficient reason why a party should be relieved from a bad bargain. 
It is not a question of public policy, for the public interests are in 
no way concerned in the expense of the company's contracts. We 
are all clearly of the opinion that the court was right in declining 
to affirm the defendants' third point. 

Therefore the rule non obstante veridicto is discharged. 



*Coitn of Cotmium pieos, tantoBttt Coitnlo. 

McPherson, Adm., vs. McPherson. 

A partT, when sued, may appear in court in person and waive service, or he may 
empf^ counsel to enter an appearance for him, and in either case service by 
sheriff is dispensed with. Where, however, a sheriff, in whose hands a summons 
is placed for service, prevails upon an attorney (who was in no way authorised) to 
accept service for the defendant and judgment by award of arbitrators is obtained 
ai^ainst said defendant who was not served with summons, the award and Judgment 
will be set aside. 

The fiMst that the attorney notified the defendant by letter of the acoeptanos of service 
does not alter the case. 

Rule to strike off award of arbitrators. Opinion delivered by 

Livingston, J. — The summons in this case was issued September 
6, 1873, and service accepted by D. W. Patterson, Esq., September 
8, 1873. 

Application to refer entered by plaintiff's counsel, September 11, 
1873, and served September 12, 1873, on D. W. Patterson, Esq., at- 
torney. 

Arbitrators were chosen by plaintiff's counsel and James R Pat* 
terson, Esg., who attended for nis father, D. W. Patterson, Esq. 

The arbitrators met on October 18, 1873, and made an award in 
favor of plaintiff for $3,500. On December 8, 1878, ^JLfa. was issued 
and defendant's personal property levied on, and on December 17, 
1873, the defendant filed an affidavit upon which the fi, fcL was 
stayed, and the present rule to show cause why the award of the 
arbitrators should not be stricken off was granted. 

The testimony presented to the court shows clearly and free from 
all doubt that there was no service of summons upon William 
McPherson, the defendant. 

That D. W. Patterson, Esq., the attorney who accepted service, 
was not employed by the defendant as counsel for him ; that he 
never was authorized to accept or waive service for defendant, or to 
act as his counsel in this cause, nor had he any authority, either 
general or special, to appear as counsel for defendant in any < 
I* Original Ediiion, p. 342.] 
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That it was at the instance and urgent solicitation of the sheriff, 
whose duty it was to serve the summons, that D. W. Patteison, 
Esq., accepted service, the sheriff stating that he had not time to go 
down and make the service upon the defendant 

That CoL Patterson then wrote to the defendant stating that he 
had accepted service, and asking him if he was the person sued. 
That after the application to refer was served upon him, he again 
wrote to defenaant informing him thereof, and wrote to him also 
after the award (two of the letters having been received by William 
McPherson, the defendant). That defendant took no notice of the 
letters, never recognized Mr. *Patter8on as his attornev, nor recog- 
nized, nor ratified any of his acts as such. That Mr. Patterson 
finding that defendant did not answer his letters, nor recognize him 
as his counsel on the day of arbitration, went before the arbitra- 
tors, and gave notice to them, as well as plaintiff's counsel, how and 
why he had accepted service, and that McPherson, the defendant, 
never had sanctioned nor approved his action in this case, and then 
withdrew from the case, and that after being thus notified, plain- 
tiff's counsel proceeded with the case, and presented their testi* 
mony to the arbitrators, who made an award in favor of plaintiff as 
above stated. 

Now, what had William McPherson, the defendant, to do with 
these proceedings, or anjr of them? Was he before the court? 
What was done to bring him within its jurisdiction ? 

Our acts of assembly prescribe four methods of serving a summons. 

1st. By reading the writ in the hearing of the defendant. 
^ 2d. B;^ making the contents thereof known to the defendant, and 
giving him a true and attested copy of the writ 

3il. By leaving a true and attested copy at defendant's dwelling 
house, in presence of and with an adult member of his family. 
And, 

4th. Where a defendant resides in the &mily of another, by leav- 
ing a true and attested copy at the house where he resides, with an 
adult member of the family in which he resides. 

And if the sheriff had simply performed his duty, and served thtt 
summons, or if issued too late, returned it " tarde ventt," instead of 
going about importuning and insisting upon a member of the bar 
to accept service for the defendant, and relieve him of the perform- 
ance 01 this duty, and, at the same time, enable him to pocket the 
fees and mileage for a service, and the counsel applied to had not 
intermeddled, where he had not been spoken to, nor employed, and 
apparently attempted to push himself into the cause for the pur- 
pose of causing tne defendant to employ him, we should not have 
Deen called upon to consider the question now before the court 
But we must take the case as presented to us. 

A defendant may if he see proper, when sued, appear in court in 
person, and waive service, or he may employ counsel to enter an 
appearance for him, and in either case, service by sheriff is dis- 
pensed with. But the case before us presents a difi'erent aspect 
A summons was regularly issued and placed in the hands ot the 
sheriff for service, who, instead of serving it, prevailed upon an at* 
l*Orisfinai EdiH(m,iK 343.] 
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torney (who was in no way authorized), for his own ease, conven- 
ience and accommodation, to accept service for the defendant, and 
in consequence of this improper action on the part of the sheriff 
and counsel, a judgment has been obtained by ^arbitration against 
a defendant, who nas never been served with a summons nor le- 
gaily before the court This award or judgment we aure now asked 
to set aside. 

The question has been ably argued by counsel, and many cases 
have been cited. Upon full examination, however, it will be found 
that but few of them have a direct bearing upon the present case. 
In 9 Paige, 496, the chancellor found that the counsel had sufficient 
authority from the officers of the bank not only to make his acts 
binding, but also to protect him against any claim for damages by 
reason of his action in the case. 

In 2 Har. & Gill, it is said that the appearance of an attorney 
without proof of authority derived from a defendant does not,2>er «e, 
invalidate the judgment But in that case it appears that the de- 
fendant appeared in court voluntarily and that subsequently judg* 
ment was entered against him by default on his failure to plead. 

In 5 Har. & Johns, judgment was properly entered against the 
defendant Garnishee^ were summoned, who appeared by counsel 
and wlio pleaded ^^niUla bona.^ At the trial plaintiff read in evi- 
dence certain written certificates which were admitted by the gar- 
nishees to be in their handwriting, stating that at the time of the 
laying of the attachment they had funds belonging to defendant 
and that they had never authorized any one to appear for them to 
contest the same. The court refused to strike off the appearance of 
counsel on plaintiff's request, and the counsel appeared in and tried 
the cause. 

In 2 Md. Chan. Rep. 143 the court held that the authority of 
counsel, received from a portion of the members of the board of 
trustees of a church, was sufficient and refused to dismiss the bill 
filed by him. 

In 1 Tyler, 300, the counsel had been retained by one of the de- 
fendants, and no testimony was offered to show that he had not 
been properlv retained for all. 

In 1 3lacKford the defendants were sued as partners, and the 
names of all the defendants frequently appear on record as being 
before the court in person, and it was not even suggested that the 
attorney had not authority to enter an appearance for all the de- 
fendants. 

In 9 Wend. 494, it is said when a suit against several defendants 
is commenced by declaration the proceedings will not be set aside, 
although the declaration was served on all, if an attorney has ap- 
peared and put in a plea for all. In this case there was no pretence 
that counsel had not been regularly employed to appear for all the 
parties sued. 

In 7 Pick, the attorney, though not formally employed at the 
time he signed the demurrer, was afterwards employed, and then 
wanted to undo what he had previously done, and the court refused 
to permit him to do so. 

I'^Original Edition, p. 344.] 
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*In 1 Binn. 214, there was no evidence that the attorney was not 
authorized to enter an appearance for both defendants. It was 
merely argued from the fact that the return of the sheriff, as to one, 
was nihilf and there was no power of attorney on file ; that) there- 
fore, the attorney was not authorized to appear for the one not 
served. And in the same book, 469, the defendant had employed, 
recognized and consulted with the attorney. 

In 2 Binn. 245, the attorney was employed in the cause by one 
party and entered an appearance generally. The court held that he 
must be presumed to ai)pear for both. 

In 2 Yeates, 546, it is said : The act of an attorney binds his 
client In that case there was a motion to set aside a jud^ent en- 
tered in an amicable action. The defendant made afQdavit ^at he 
had never employed the attorney to enter the amicable action. One 
of the plaintiffs made a counter affidavit, stating that defendant had 
told him that he had spoken to the attorney to enter the action. 
The court, in consequence of these conflicting affidavits, allowed 
the judgment to remain as a lien, but permitted the defendant to 
contest the plaintiff's demand in point of law. 

In 6 Howard, 163, where a citizen of Virginia sued in the Circuit 
Court of Louisiana two persons jointly^ one of whom was a citizen 
of Louisiana and the otiier of Missouri, and an attorney appeared 
for both defendants, the citizen of Missouri was held to be at 
liberty to show that the appearance for him was unauthorized, and 
if he could do so, he was not bound by the proceedings of the court, 
whose iudgment as to bim is a nullity. 

In 10 Har. 195, there was an attempt to inquire into the regularity 
of the judgment in a collateral proceeding, and in such case the 
court say : " If it is confessed by an attorney it is conclusive of his 
authority,** and say further that as between the original parties, 
" Where an attorney appears without authority and confesses judg- 
ment, the remedy is against him, or, in a proper case, application 
may fee made to open tne judgment" 

And in CamjpbeU vs. Kent^ o Penna. Bep. 72, it was held that a 
judgment confessed by an attomev-at-law, by authority of a war- 
rant firom the wife of an absent debtor is void as to subsequent 
J'adgment creditors, even though ratified and confirmed by the 
ebtor, after the entry of other judgments against him ; and fur- 
ther that ** Whatever mav be done upon application to the court 
by a party to be relieved from a void or voidable judgment, the 
same result may be obtained upon the application of a bona fide 
creditor of such party." Judge Gibson dissenting. 

We find, therefore, that there has not been a single case cited by 
the leamea counsel, nor reported so far as we have been able to dis- 
cover, bearing the slightest resemblance to the present, in which the 
iudgment ^has not been opened, or set aside, and the defendant al- 
lowed to make his defence. Certainly not one in which the defend- 
ant as in this case, has sworn and proved that the attorney had no 
autnority to appear for him, and that he believes he has a just and 
Iw^ defence to the whole of plaintiff's claim. 

^ut we are told, and authorities are cited to show, that the judg* 
{^Original Editionj pp. 345 and 846.] 
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xaent should be permitted to stand, because Mr. PftUerBon, the at- 
torney who appeared and who now swears that he acted without 
authority, is personally responsible and able pecuniarily to respond 
in damages to the defendant, his assumed client That it is only 
where the attorney appearing and acting without authority is too 
poor to respond in damages, or is a suspicious character, that the 
court should interfere and strike off an award or open a jud^ent. 
An argument and doctrine which appear to be as false in pnnciple 
as they certainly must and would be pernicious in practice. 

But it is argued that Mr. Patterson is a respectable member of 
this bar, and that by permitting him to practice we recommend him 
to public confidence. Grant it in its fullest and broadest sense, and 
what does the admission prove? Can a stream rise higher than its 
source or fountain head ? Did this court, could it, confer a power 
upon him when he was admitted to practice law which it could not 
itself wield or exercise? Has this court power to order or direct 
an appearance to be entered by any of its attorneys or officers for a 
defendant against whom a suit has been brought and upon whom 
the sheriff is too indolent to serve the writ? Certainly not, and if 
not, how can an attorney be said to have done, under an authority 
conferred upon him by the court when he was admitted, that which 
the court could in no emergency order to be done? 

Who ever supposed or believed that when the court admits an 
attorney to practice law within its jurisdiction it confers upon him 
authority to do that which is unlawful, to enter an appearance in 
any and every suit brought, without being retained or autliorized by 
the defendant, and says to him, we will hold such an act valid 
whether the party sued be willing to employ him or not, and 
whether authorized or not, his act shall equally bind a defendant? 
A mere statement of such proposition shows its absurdity. Judge 
McLean, in 6 Howard. 163. tases what we conceive to be a proper 
view of the matter when ne says : " The evidence relative to the 
appearance of counsel does not contradict the record, but explains 
it, the appearance was the act of counsel and not the act of the 
court" "The appearance by counsel who had no authority to 
waive process or defend the suit may be explained." "An appear- 
ance by counsel under such circumstances to the prejudice of a 
party subjects the counsel to damages, but this would not sufficiently 
protect the rights of '''the defendant He is not bound by the pro* 
ceedings, and there is no principle which can afford him adequate 
protection." 

And Judge Huston in 3 Penna. Rep. 76, in speaking of the stress 
laid on the fact that the attomev was of good character and respon- 
sible in point of property says, "How can that alter the case? How 
long will an attorney be responsible in property, who adopts such a 
practice? " " When is his responsibility to be tested, or now? If 
this conduct is sanctioned, there is an end of all distinction between 
bonds with warrant to confess judgment and common bonds. Nay, 
every common demand. No man can, however careful and me- 
thodical, know how to arrange his business, or know when to look 
for an execution." In that case judgment was set aside^ and even 
[I^Original EdUUm, p. 847.] 
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Judge Gibson, who dissented, adhering to the old doctrine that the 
interposition of the court is to be invoked only in the last resort, as 
where tiie attorney is not of sufficient estate to answer the conse- 
quences in an action of damages, says in his opinion, that *' a judg- 
ment rendered without a semblance of authority, nrmy be set aside 
on motion, and due consideration of the circumstances." 

Again, it is argued that this judement should be allowed to stand, 
in order to protect the innocent plaintiff. 

How can ne be more innocent than the defendant, who has never 
been served with the process of the court^ nor brought within its 
jurisdiction, who has never had his day in court? He was not 
obliged to pay any attention to, or answer the letters of an attorney 
he never employed, nor from those letters take notice that an action 
was brought against him. The first legal notice he had of a suit 
against him, was when the sheriff came with an execution to levy 
on his property. 

He is as innocent as the plaintiff, and as much entitled to pro- 
tection. Why, then, should he be compelled to bring his action 
against the attorney, rather than the plaintiff? 

But in this case plaintiff and his counsel knew before they ob- 
tained the award and judgment, that there had been no service on 
the defendant, and that the attorney who appeared for him did so 
without authority, and that defendant had refused to recognize him 
OS his counsel, or ratify his acceptance and appearance, and knowing 
this, obtained the award and issued execution upon it The legis- 
lature of Pennsylvania, with a view, no doubt, of breaking up and 
destroying the very pernicious and unprofessional practice of attor- 
neys entering appearances without being retained or employed, and 
without authontv, and appearances £ i. e., which now seem to 
mean, I will be his counsel, provided 1st, That he wishes counsel, 
and 2d, That he employs me, has placed it in the power of ever^ 
litigant to know whether the attorney representing his adversary, is 
autnoriz^ to do so or not, bv enacting the 71st .section of the 
act of April 14, 1834, which declares that " the attorney for the 
plaintiff, in *everv action shall, if required, file his warrant of at- 
torney in the office of the prothonotary, or clerk of the court in 
which such action shall be depending, at the term of the court in 
which he declares ; and the attorney for the defendant shall, if re- 

auir^, file in like manner, his warrant of attorney at the term of 
le court in which he appears.'* 

The great weight of authority shows that the award of arbitrators 
and judgment in this case being improperly obtained, should be set 
aside and the defendant be permittea to enter his plea, and make 
his defence to the action, and if there were no authorities nor prec- 
edents on the subject, ever^r principle of equity and iustice demands 
that no judgment so obtained should be permittea to stand. We 
therefore set aside the award and allow the defendant to enter an 
appearance and plead to the action. 



{:^Original Editim, p. 348.] 
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820 Estate of Wm. WnxiAMB. 

H^tpttam' Court, Sc^ngOiiU (Eotttttg. 
Estate op William Williams, late of the Township of Blythe. 

An adminiftratrix told and aaaigned a Jad^pnent which was good and oollectable. for 
the amount of the principal alone and failed to show that sine did so in sood niith 
and under the belief that she was doing the best for the estate. Heid, that she 
should be charged with the fhli Talue of the judgment, principal and interest, at 
the time of the transfer. 

In the matter of the exceptions filed to the account of Sarah 
Williams, deceased. Opinion delivered by 

Green, J. — The facts in this case have been agreed upon and 
raise the question whether the administratrix should be charged 
with the interest upon a certain judgment in favor of the estate 
against the township of Blythe, she having sold and assigned the 
judgment to Davia Whitehouse for the amount of the principal 
alone, with the exception of one hundred dollars of the judgment 
which had been previously assigned to Wesley Dodson in payment 
of a debt of the estate owmg to him. The interest upon the judg* 
ment up to the time of the assignment amounted to $261.34. The 
exceptants seek to surcharge the administratrix with this amount 
If the administratrix had shown that she had sold this judgment 
in good faith and at its full value, or at less than its full value, acting 
under a belief that she was doing the best for the estate, I do not 
think she could be legally chargeable with this interest But the 
case stated simply sets forth that this judgment was sold by her for 
the amount of the principal, and further that the whole of the judg- 
ment against Blythe Township *' was good and collectable, and that 
the same was collected and satisfaction entered of record since the 
day it *was assigned by the said administratrix." Without more, 
it seems clear that she should be charged with the whole amount 
of the judgment, both principal and mterest As the judgment 
was good and collectable at the time of the transfer, it is fair to pre- 
sume in the absence of anything to the contrary, that its market 
value was not less than the amount of the judgment and interest, 
and that the administratrix should not have sold it for less. The 
burden would fall then upon her to explain why the claim was thus 
seemingly sacrificed. In the absence of any reasonable explanation 
she should be charged with the full amount of the judgment and 
interest Under some circumstances we think the administratrix 
would have a right to sell for less than the debt, interest and costs ; 
but under the facts agreed upon in the case stated, we do not think 
she would have such right The accountant should therefore be 
charged with the whole amount of judgment and interest, and 
should only be credited with the additional sum of one hundred 
dollars for professional services paid to C. Little, in collecting the 
judgment as agreed upon in the case stated. The account aa thus 
corrected will then be as follows : 

[*0rigi7ial EdUion,p. 849.] 
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Balance due administratrix as appears by her account 

filed $1,559 21 

Additional credit, per G. Little 100 00 

The account is surcharged as follows : 1,659 21 

Judgment vs. Blythe Township . . . 1,523 93 

Interest on same 261 34 

Amount received per J. Russel, as appears by 

the depc^itions taken .... 500 00 

Amount received per Russel for timber . 10 00 

$2,295 27 

Balance due the estate by the administratrix is therefore six hun- 
dred and thirty-six 6-100 dollars. 

Court 0f Common Ij^ktm, 0cl|ttfilkiU Comttg. 

McCULLOUGH & Co. V8, THORNTON. 

Wh«n an inqaitttion has been held, and the defeodant's land oondemned, a jndgmaiit 
creditor, who has levied upon the same land under a>l./a.^ may issue his vm, exp^ 
and sell without another inquisition. 

Rule to show cause why tlie execution should not be set aside. 
Opinion delivered November 30, 1874. by 

Walker, J. — A rule to set aside this is asked on the ground that 
no inquisition was held in the present case. The sheriff's return 
shows that the defendant's real estate was levied on and con- 
demned, as per inquisition annexed to & fa.. No. 104, June Term, 
1874. and this is a matter in pais. (18 P. F. S. 9.) 

♦Under the 44th section of the act of June 16, 1836, relative to 
ex^utions (Pur. Dig. 646, PI. 55), tike sale of real estate, as a 
geileral rule of law, without inquisition, or waiver of inquisition, is 
wholly unauthorized and such sale is void : Gardner vs. Sisky 4 P. 
F. S. 606; St, Bartholomew's Church vs. Wood, 11 P. F. S. 96. 

But when an inquisition has been held and land condemned on 
other executions, a judgment creditor who has levied upon the 
same land under a ji, fa. may issue his ven, cc., and sell the land 
without holding another inquisition. There is no occasion to go to 
the expense of several executions: McCormick vs. Meaaon, 1 S. & R. 
98-10(1, per Tilghman, C. J., and Yeates and Breckenridge, J. J., 1 
Troubat and Haly Prac., p. 992; Wray vs. MilUr. 8 H. 115, per 
Woodward, J. 

The rule is therefore discharged. 

Court 0f Conttiuin (leoe, 0cl)]tslkiU Counts. 

YUENOLINO V8. ThE CoUNTY COMMISSIONERS. 

IfandamiM wSU not He where there it an adequate remedy at law. 

The ooort wiU not reatrain bj mandamus an aUeged illegal increase of assessment of 

RroperiT for taxable purposes, the act of assembly of May 10, 1871, pruTiding a 
ill and adequate remedy by appeal. 

Opinion delivered January 25, 1875, by 

Green. J. — This is a proceeding by petition for a mandamus 
against tne defendants to compel them to reduce the assessments 
21 [^Original Edition, p. 850.] 
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of certain property owned by the complainant from one hundred 
thousand dollars to sixty thousand dollars. This is asked for upon 
the ground that the i)roperty had been assessed at the latter amount, 
of which the complainant had notice, and that upon the day. of 
hearing appeals from assessments, the commissioners had raisea the 
valuation to an hundred thousand dollars, without notice to him. 
and after their authority to revise had been already exercised, and 
was therefore exhausted. 

The question that meets us at the very threshold of this case is 
whether the complainant has chosen his proper remedy. It is 
clear that if he has an ample remedy at law, then the writ of man- 
damus must be denied him. This is familiar law (several authori- 
ties cited). 

Has the complainant a remedy at law ? The defendants contend 
that he has, and that the act of assembly, passed May 10, 1871, 
Pamphlet Laws of 1871, page 665, gives him a specific and adequate 
remedy, and that this remedy being provided oy statute, must be 
pursuea, and no other. The act of 1806 enacts whenever a remedy 
IB provided or a duty enjoined, or anything is to be done by an act 
of assembly, the directiotis '•^of the act shall be strictly pursued. 
The act of 1871 provides " that any freeholders of the county of 
Schuylkill, etc., or owner of property in said counties, who may- 
feel aggrieved by any assessment of the property of such freeholder 
or owner, and be dissatisfied with the decision of the commis- 
sioners of the county upon an appeal made to them from the said 
assessment, may appeal from the aecision of the said commissioners 
to the Court of (Common Pleas of said county, and for that purpose 
may present to the said court at the next term thereof after the said 
eommissioners shall have informed such freeholder or owner of 
their decision, a petition setting forth the facts of the case," and 
then, after due notice to the commissioners, the court, upon hear- 
ing, may either affirm or reduce the assessment complained of. 

The complainant contends that the act does not make provision 
for his case because he did not feel aggrieved by the assessment of 
his property, and made no appeal to the commissioners of the 
county, and that the act of the commissioners in raising the as- 
sessment was not based upon an appeal to them, but was arbitrary, 
and ultra vires^ and that therefore he has no other remedy except by 
mandamus. 

If this case were one of first impression there might be some 
doubt whether the act of 1871 did apply fo a case where no appeal 
from the assessment as fixed by the assessor had been made to the 
commissioners. But under the decisions made in Kimber vs. 
SchuyUcUl Oownly and S'doer vs. The Mttie, 8 Harris, 366 and 369, and 
Hugnea vs. Klim et oZ., 6 Casey, 227, 1 think that there can l>e no 
doubt that the complainant may avail himself of the remedy of 
appeal provided by the act of 1871, just cited, and that therefore 
the remedy of mandamus will not lie. In the cases of Kimber and 
Silver vs. The Oouniy of SchuyUcUi^ the undisputed facts of the case 
were an assessment of lands by the assessor, with which the owners 
were satisfied, a day of appeal fixed which they did not attend, 
i* Original Editimi, p. 851.] 
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after the day of appeal a raising of the assessment of the land lr$r 
the commissioners, without notice of the owners, and after a de- 
mand for the payment of tax by the tax-collector, which was the 
first notice the owners had of the increased assessment, an appeal 
by the owners to the Court of Common Pleas, under an act ot aie^ 
semblv passed April 26, 1850, Pamphlet Laws, 1850, p. 627-8. The 
appeal was dismissed and the case carried to the Supreme Court. 
The facts in these cases show the exercise of a more arbitrary power 
than in the present case, the first notice of the increased assessment 
in them bemg the demand of the tax-collector for his taxes. It 
was decided that the party had his remedy by appeal under the 
aet of 1850, and instead of dismissing an appeal taken in time'the 
Court of Common Pleas was ordered to proceed and to hear and 
fitially determine the case. The appeal being thus reinstated in the 
court below, it was heard and the assessment made *by the com- 
missioners was sustained. Subsequently when the attempt was 
made to collect the taxes by selling the land at tax sale, Hughedf, 
alienee of Silver, filed a bill in equity, asking for an injunction to 
prevent the sale on account of the alleged illegal assessment by the 
commissioners. The court below granted the injunction, but the 
Supreme Court reversed the decision of the court below. This was 
done upon the ground that the complainant's remedy was by appeal 
under the act of 1850, and that all other remedies were taken away. 
Says Judge Thompson in this case, delivering the opinion of the 
court: '' interrogatories being specially put, their answers exhibited 
the fSftct of the original assessment, that no objection was made to 
it by the owners ; that the assessment was raised by the county 
commissioners, etc. Upon bill and answer then the case went b^ 
fore the court. There is no allegation in the bill that the land was 
not subject to taxation. The complaint was as to the amount of 
taxes, and to get rid of that, the manner of assessment was objected 
to. The Common Pleas had jurisdiction of all this under the act 
of 1860; thev heard the case upon these allegations, and their de- 
cision was final and conclusive on the appellees in this case." 
Further on it is said : " Wherever this power of revision of assess- 
ments is reposed, its action is to be final and conclusive, whether it 
be the act of a court specially authorized or that of the county 
commissioners. To such tribunals constituted for the purpose, 
parties dissatisfied on account of excessive taxation must appeal. 
The act of 1806 enacts that whenever a remedy is provided or a 
duty enjoined or anything is to be done by any act of assembly, 
the direction of the acts shall be strictly pursued. The bill in 
equity in this we think, contravenes these provisions. It does not 
complain of want of jurisdiction in the officers to levy and assess 
taxes on the lands in question, or that these lands were not the sub- 
ject of taxation and liable to be sdd for taxes, but against the 
regularity by raising the valuation, and the consequent increase of 
the taxes. This was within the jurisdiction of the Common Pleas, 
and if the remedjr for correction had been attempted by bill in 
equity in the first instance it would have availed nothing, as the 
court would have had no jurisdiction for the purpose sought to be 
i* Original Bditim, p. 852.] 
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obtained by this bill, there being a special remedy by statute : ^ 
Hughes vs. Kline et al., 6 Casey, 2^. 

In these cases it is very evident that the proper remedy was by 
appeal under the act of 1850. But there is no essential difference 
between the act of 1850 and the act of 1871. The one is almost a 
literal transcript of the other. The act of 1850 provides "that any 
freeholder of the county of Schuylkill, or owner of property in 
said county, who may feel aggrieved by the assessment of'^ the 
property of sucn freeholder or owner, and be dissatisfied with the 
decision of the commissioners of the county upon an appeal to 
them made from the said assessment, may '^appeal from the de- 
cision of the said commissioners to the Court oi Common Pleas <^ 
said county, and for that purpose may present to the court, etc.,^' a 
petition, etc. If the decisions of the Supreme Court which we have 
cited are to stand, it necessarily follows that the remedy by man- 
damus will not lie in this case, but that the proper remedy is the 
one prescribed by the act of assembly of 1871, and that therefoie 
this petition must be dismissed, and the mandamus refused, at the 
costs of the complainant 



nHetrirt Court of QUles^eng ComttB- 
Long & McKinney for use of C. S. Fetterman vs. Wood et oL 

Where a leue contains a oorenant that if the rent it not paid at a tpeeJfied tidie it 
ihall worlc a forfeiture of the lease, and the landlord may forthwith enter and take 
possession, the non-payment of the rent does not make the lease abeolutelj nnll 
and Toid, out only voiclable at the election of the landlord. 

When a Isindlord, with knowledge of the forfeiture, reoeives rent teXiing dne after 
that, it is a wai?er of the forfeiture; but not so if the rent was dne berore the Ibr- 
feiture. 

Under the terms of snoh a lease, if a landlord proceeds by a landlord's warrant and 
collects the rent, it is then too late to declare a forfeiture and take possession. If^ 
however, be declared a forfeiture and took iKMsession before, or simultaneously with, 
the issue of the warrant, the payment of the rent on the warrant would not restore 
the right of possession to the lessee. 

If, throueh the artifice or trick of the landlord or his agent to enable him to declare 
a forfeiture, the lessee was induced not to pay the rent within the specified time, it 
was bad faith— a fraud— on the part of the landlord, and he had no right to tsike 
advantage of the delay to declare a forfeiture fur the nonpayment of rent due. 

In an action for breach of covenant for <^uiet ei^oyment the ourden of proving a sub* 
letting on the part of a lessee in violation of his covenant, rests upon the defendant. 
The lessee's consent to proceedings upon the part of a third party to procure a right 
of way throuffh the premises, is not a sub-letting. 

The wora " eoai " in this lease construed to have been used in its mercantile sense 
and not to inctude nut-coal or slack. 

The measure of damages for ouster is the marketable Taint of the Itatt at the time 
of the ouster. 

Charge to the jury January 24, 1876, by 

White, J.^-Bv articles of agreement, dated September 1, 1868, 
the defendants "demised and leased " unto Robert Long and J. N. 
McKinney, partners, doing business as Long & McKinney, certain 
coal mines, rights and privileges in Chartiers and Union townships 
of this county for the period of five years from September 1, 1869. 
Long & McKinney, as partners, worked the mines until about Sep- 
tember, 1871, when luong sold his interest to McKinney and retired. 
l^Original Edition^ p. 358.] 
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McKinney then "^carried on the works in his own name until July 
8, 1872, when he was dispossessed by the defendants. A few months 
after that McKinney was put in l>ankruptcy, and C S. Fetterman, 
Esq., appointed his assignee. The assignee brings this action for 
the breach of the impliea covenant of guiet enjoyment, to recover 
damages from the defendants for their alleged violation of that cov- 
enant by wrongfully evicting McKinney. 

The material parts of the lease, so far as this action is concerned, 
are the following: 

1. The lessors are James T. Wood, Charles A. Wood, and Ben- 

J'amin B. Reath, as trustees under the last will and testament of 
ames Wood, deceased, and also in their own right and as attomevs 
in fact of Hannah Wood, widow of James Wood, deceased. Th^ 
lessees are Robert Ix)ng and J. N. McKinney, partners, doing busi- 
ness as Long & McKinney. 

2. The demised premises were ** the coal mines of the late James 
Wood, deceased, situate inr Chartiers and Union townships, Alle- 
gheny county, Pennsylvania, with the ri^t to mine and remove the 
coal in and under " certain tracts of land tiierein described, with 
certain specified surface and mining privileges. Also the personal 
property of the lessors then used in and about said coal mines, viz. : 
fourteen coal cars, one large and small pump, boilers, fire front and 
pipes attached to the same, *' together with all other personal prop- 
erty of the said parties of the first part, being in or about or used 
in connection with said mines, which said personal property is to 
be kept in good working order and repair" by the lessees. 

3. The lessees to pay a royalty or rent of seventy-five cents for 
each one hundred bushels of coal taken out bv them, to be paid 
semi-monthly on the 1st and 15th of each montn, during the term 
of five years, from September 1, 1869, to September 1, 1874. 

4. " The quantity ot coal so taken out shall be determined by the 
books of the Little Saw Mill Run Railroad Company, or by the 
books of the diggers employed in the said mines, at the option of 
the lessors." The lessees were to furnish to the lessors for their in- 
spection the books of the diggers on the 1st and 15th of each month, 
it they should be required so to do, and, if requested, tliey were to 
furnish a written statement, under oath, of the amount of coal 
taken out between any two periods of time. They were bound to 
take out at least 2,500 bushels per day during the continuance of 
the lease, or pay the semi-monthly rent on that amount 

5. The lessees were to work the mines skillfully, and ^* at all times 
obey the dirnstions of the " lessors or their aeent, ** in regard to the 
driving of entries, opening rooms, etc." — the lessors having the right 
to enter at all times for inspection, and to *^ direct where entries shall 
be driven, and from what part of the land the coal shall be first 
mined and removed." 

6. *In case the lessees " should neglect or refuse to pay any in- 
stalment of rent on the day it shall fall due, and the said rent shall 
remain due and unpaid for a period of five days, or in case the let- 
sees should continue to violate anv of the covenants and conditions 
in this lease contained, after five aays' notice in writing of such vio- 

[*Or^na/ Editimj pp. 854 and 855.] 
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lartion given to them by the lessors, then the lessors, if they eleei«p 
to do, may declare this leai^e forfeited and void, and proceed forth- 
with to take possession of the demised premises," provided, how- 
ever, that this clause should not affect or impair any other right <v 
fiemedy of the lessors. 

7. ^*A11 buildings, erections, and fixtures placed upon the 8ur£EU)e 
of the premises" oy the lessees, were to remain at the expimtion 
of the lease, and become the property of the lessors. 

8. The lessees were not to sub-let the premises, or any "pari there- 
of, or assign the lease, without the written consent of the lessors; 
and if they did, the lessors might, at their option, declare the leasf) 
forfeited and void, and forthwith resume possession of tiie demised 
premises. 

. 9. At the expiration of the lease the lessees were to snrrendw 
peaceable possession '* of tlie mines, and appurtenances, and per- 
|K>nal property " therein enumerated ** in good working order, con- 
dition, and repair." 

^ Long & McKinney, and after their dissolution McKinnj^, con- 
tinued to pay their rent regnlarly until the 1st of July, 1872. A 
large part of the coal they mined was delivered to the rolling miU 
of James Wood & Co. That firm consisted of James T. Wood and 
Charles A. Wood (two of the defendants) and James W. Friend. 
The firm had an office in the city of Pittsburgh. The custom was 
for the Little Saw Mill Railroad Company to give a statement semi- 
^nonthly of the amount of coal transported over their road, which 
McKinney took to the office of James Wood & Co., with a statemei^ 
ifnade out by himself or his clerk, of the amount of coal mined on 
which the royalty or rent was to be paid, and gave these statements 
to the clerk of James Wood & Co. The clerk deducted the freigt^ 
due to the railroad company and also the tonnage tax, which the 
'0rm settled with the railroad company, and prepared two checks 
pf the firm, one for the rent due the estate, ana one for the balance 
due McKinney for the coal delivered to the firm. He sometimep 

Sve both checks to McKinney, and sometimes retained the check 
r the rent and handed it over to Mr. Neeley, who was the derk of 
the estate and had his office in an adjoining room. When Mo- 
^Kinney got the check he handed it over to Neeley. This statemeojt 
.made by McKinney was also handed over to Neeley. This had 
)>een the custom ever since McKinney had been carrying on the 
works by himself, and tor some time previous under Long & Mo- 
Kinney. When McKinney called to settle as usual, on the 3d of 
July, 1872, for the last two weeks of June, '''the clerk of Jamep 
Wood & Co. refused to settle the rent, saying that he had been in- 
structed not to settle it, or give a check as he had been in the habijt 
of doing, but, after deducting the freight and deducting the balance 
due on an old debt of Long's, Avhich McKinnev had assumed, gave 
him one check for the entire balance due McKinney. McKinney- 
wanted him to deduct the rent, but he refused to do so because of 
his instructions. No further explanation of the matter was givrnpt 
t>y the clerk, except that he could settle the rent himself. 
On the 6\h day of the month (July, 1872), ih» defendants is 
£* Orifi^nal EdUion, p. 356 J 
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a landlord's warrant for rent due July 1, $199.41, and the constable 
levied upon the cars, mules, etc., at the njines. .On the evening of 
that day the amount was paid to the constable and by him handed 
over to defendants, an<l received and receipted for \yy them, or by 
James W. Friend for them. On the same dav or the next, July 9, 
by directions of James T. Wood and James \V. Friend, two police 
officers took possession of the mines and nrevented McKinney and 
his men from entering ov workijug them. It was alleged that McKin- 
ney had forfeited his lease, and possession was taken in behalf of the 
lessors. The police officers remained there some six weeks, under 
instructions from Wood and Friend not to let McKinney or bis 
men enter. McKinney, through F. C. Negley, tried to get posses- 
sion again but failed. In December following, the defendants sold 
the demised premises to Gray & Bell, made a deed therefor, and 
gave them possession. 

The ouster of McKinney by the defendants is established by the 
testimony, and not really controverted. But defendants justify on 
the ground that McKinney had forfeited his lease, and they had a 
right to enter and take possession. They allege three grounds of 
forfeiture: 

1. The non-payment of the semi-monthly rent due July 1, 1872, 
for a period of more than five days ; being"due on the 1st, and re- 
maimng unpaid till the 8th, when they issued their landlord's war- 
rank 

2. That McKinney had sub-let a part of the premises to F. C. 
Negley, in violation of his contract. 

3. That he had neglected or refused to pay rent on the nut coal 
and slack taken from the mines. 

Where the lease, as in this case, contains a covenant that, if the 
rent be not paid at a 8[>e<*ified time, it shall be a forfeiture of the 
lease and the landlord may forthwith enter and take possession, the 
non-payment of the rent does not niake the lease absolutely null 
and void, but voidable at the election of the landlord. He may 
insist upon the forfeiture and put the tenant out; or he may waive 
the forfeiture, hold the tenant to his lease for the whole term and 
make him pay the rent Where a landlord, with knowledge of the 
forfeiture, receives rent falling due after that, it is considered inlaw 
a waiver of the forfeiture; but not so if the *rent was due before 
the forfeiture. These forfeitures are in the nature of a penalty, and 
frequently work great hardships. The courts, therefore, construe 
them strictly acainst the party exacting the forfeiture. But never- 
theless, when thev are so ' nominated in the bond," and the claim- 
ant acts in good &ith, and the delinquent has been guilty of a plain 
violation of his covenant, the courts will enforce them. Under tha 
covenants of this lease the defendants had a right, if a semi-monthly 
installment of rent remained due and unpaid for a space of five 
days, to declare the lease forfeited, and to enter and take possession 
of the premises ; and also to issue their landlord's warrant for the 
coUeotion of the rent then due and unpaid : for the proviso to the 
covenant gives them this right. But the defendants were bound to 
met iairly and in good faith towards their tenant When the for* 
l*Original EdUumy j». 867.] 
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feitnre had taken place they had an election to insist upon it or 
waive it If they did not choose to declare a forfeiture, out pro- 
ceeded to collect the rent by a landlord's warrant, after thus col- 
lecting their rent, they could not then declare the forfeiture and 
proceed to take possession. The landlord's warrant in this case 
was issued on the 8th of Julj, 1872, for $199.41, due on the first 
day of that month. It was paid to a constable and receipted for on 
the same day. There is some conflict of testimony as to the day 
when the defendants took possession, whether on the 8th or 9th of 
the month. If they declared the forfeiture and took possession 
before, or simultaneously with, the issue of the warrant, the pay- 
ment of the rent on> the warrant would not, under the covenant of 
this lease, restore the right of possession to McKinney. But if the 
forfeiture was an after-thought, after collecting the rent, and after 
receiving full satisfaction, it was too late for the defendants to say 
they would elect to treat the non-payment of the rent as a forfeit- 
ure. The issuing of the warrant and collecting the money without 
declaring the forfeiture was an election to treat McElinney still as 
their tenant. 

But on this point another question arises. It is contended by 
the plaintiff's counsel, that McKinney was ready and willing to 
pay the rent due July 1, at the settlement with James Wood & Co.. 
on the 8d, as had been the custom during his whole tenancy ; and 
that he was induced not to pay it through the artifice and trick of 
the defendants, or their agent. You will remember the testimony 
bearing on this question ; tne manner in which the rent has always 
been settled ; the, fact that two of these defendants were memb^ 
of that firm ; that McKinney was required to pay the whole balance 
of the old claim against Long; that the firm of James Wood & Co. 
were still receiving coal and were indebted for that; what McKin- 
ney, Beltzhoover and Friend say on the subject; the fact that the 
warrant was issued only five days after that ; and all the other cir- 
cumstances in the case. If you believe from the evidence that it 
was a *plan of the defendants or their agent to entrap McKinney, 
to throw him off his guard, to induce him to defer payment so that 
five days would elapse to enable them to declare a forfeiture, then 
it was Dad faith on the part of defendants — a fraud upon McKinney 
— and they had no right to take advantage of that delay, and no 
right on the 8th or 9th of July to declare a forfeiture for the non- 
payment of the rent due July 1. 

The second ground of defence is, that McKinney had sub-let a 
part of the premises to F. C. Negley in violation of his covenant, in 
which there is also a clause of forfeiture, with the right of defend- 
ants '*to forthwith resume possession." To constitute a breach of 
this covenant there must have been an actual sub-letting — sub-leas- 
ing — of a part of the demised premises. Any binding agreement 
giving N^ley an absolute right to use a part of Uie demised 

f)remise8, in derogation of the rights of the lessors, would be a sub- 
ettin^. The defendants allege there was a sub-letting and set it ud 
as a justification for their ouster of McKinney. Tne burden or 
proving it is uj>on them. It is not sufficient to raise a suspicioci 
[^Original Edition, p. 858.] 
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that there was some improper agreement with Negley. The defend- 
ants must prove it to your satisfaction. It is not disputed that 
Negley sought to get a right of way througli these mines. There 
was nothing wrong in that. He applied to the Woods on the 
subject and had commenced proceeaings in court to obtain the 
right of way under the lateral railroad law. There was nothing 
wrong in that — nothing that should prejudice McKitmey's rights. 
Even if McKinney had given his consent to such proceedings, that 
would not be a sub-letting or a violation of his covenant A good 
deal has been said on this subject, and the defendants' counsel have 
called your attention to all the testimony bearing upon it 

Does the evidence satisfy you there was an actual sub-letting? 
It is not for the plaintiff to prove there was not ; it is for the defend- 
ants to prove there was; to prove the terms and extent of the 
alleged sub-letting, or agreement, at least so far as to satisfy you 
that it was a violation of McKinney's covenant Have they done 
80? I leave that question for you to determine. If they have the 
plaintiff cannot recover. 

The third ground of defence is, that McKinney had n^lected or 
refused to pay the rent on nut coal and slack. The terms of the 
lease are, that the lessees should pay a royalty or rent of 76 
cents •'for each and every 100 bushels of coal taken out by them," 
Arom the demised premises. It seems from the testimony that the 
coal taken out from the mines is divided into three classes : coal 
proper, otherwise called lump coal, nut coal and slack. The first is 
the common mercantile article, that passes over the screens at the 
mines: nut coal is the small lumps sifted from the screenings, and 
slack, the dust remaining. The diggers are *paid according to the 
quantity of lump coal, what passes over the screens, no account 
bein^ taken of the nut, or slack. Formerly the screenings were 
considered worthless and thrown away. Lately, however, the nut 
coal has been separated from the dust, and has become quite an 
article of trade. There is also some demand and sale for the slack. 
The nut coal is about one-fifth as much as the lump coal, and the 
slack about one-half as much as the nut coal. The average prices 
of sales made by McKinnev, delivered at the river, were, for lump 
coal about 7i cents per bushel, for nut coal about 8^, and for slack 
about li cents per bushel. From the commencement of this lease, 
Ix)ng & McKinnev, and McKinney after Long went out, returnea 
only the lump coal and paid rent on that alone. No question ever 
arose on the subject between the parties during the continuance of 
the lease. The defendants allege they never knew until within two 
or three months past that McKinney was not paying on the nut 
and slack, but supposed he was. They now claim that bis neglect 
to pay the royalty on nut and slack was a forfeiture of his lease, and 
they have a nght now to set it up as a bar to the plaintiff's recovery 
in this action, or at least to have the rent on the same set-off against 
the claim for damages. This raises a question as to the construction 
of the lease, or what is the true meaning of the word ^* coal " in the 
lease. Generally the construction of written agreements is with the 
court When words are uncertain or have different meanings, or 
i*Origiml Edition^ p. SB9.'} 
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are used in a technical sense, evidence may be received to explain 
them, and it may sometimes be a question of fact to be decided by 
a jury, as to what the word is, or in what sense it was used. When- 
ever the evidence is conflicting it must he referred to the jury. In 
this case there is no conflict of testimony, and both parties, plain- 
tifi* and defendants, have presented points requiring the court to 
give a construction of the lease in this particular. 

In its general sense undoubtedly the word " coal " embraces all 
kinds of coal, of every variety and quality, from the modt valuable 
down to the most worthless. In its mercantile sense, the sense in 
which it is used in the trade and business, the word, when not 

Jualified by an adjective, means the article commonly used as fuel, 
n which sense is the word used in this lease? As we have no other 
evidence on the subiect, we must decide this question from a care- 
ful reading of the whole lease, in the light of surrounding circum- 
stances, and by the interpretation of the word given by tne acts of 
the parties. 

The rent reserved is 75 cents " for each and every one hundred 
bushels," one price only, and by fair implication applying to one 
kind only. The quantity of coal on whicn the rent was to be paid, 
was to be determined, at the option of the lessors, from the books 
of the diggers, *or from tlie books of the railroad that took the coal 
to market This option is not a choice between two dififerent 
things, but a choice as to the method of ascertaining the same thing 
or fact ; the two sets of books are supposed to give the same infor- 
mation. The choice is supposed to oe a matter of indiflerence to 
the other party. As the diggers' books were under the entire 
control of the lessees, the lessors reserved the right to take the books 
of the railroad company, as a check upon the lessees, and a security 
that they would make correct returns from the diggers' book. Now 
it is a fact in evidence and a fact well known that the diggers are 
paid according to the coal that passes over the screen, and their 
books contain only the number of bushels of that kind, that is, of 
lump coal, the common merchantable article. They get no p^y for 
the slack or nut coal, and their books contain no account of such. 
It is in evidence also that the nut coal is sifted from the screenings, 
and is not half as valuable as the lump coal; and then the slack 
scarcelj^ pays for transportation, and is often thrown away in large 
quantities as utterly worthless. It is unreasonable to suppose that 
the parties intended a royalty or rent should be paid upon this, 
equal to the rent upon the best quality. Several of the witnesses 
spoke of the nut and slack as the refuse of the mines ; in their cal- 
culations of the value of the lease, they counted only the sales of 
lump coal, regarding what was realized from nut and slack as in- 
cidental savings, which might be considered in estimating the 
expenses. In the testimony of all the witnesses, perhaps without 
exception, where they used the word " coal " without any qualifica- 
tion, they referred to the mercantile article, or lump coal. It was 
invariably so when speaking of the price of coal, of the price paid for 
digging, of the number of bushels mined, and of the number of 
bushels in an acre. It would seem from the mortgage given by 
I'^Original Edition, p. 360.] 
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Gray, that this was the sense in which the defendants used the word 
when they subsequently sold this coal to him. The acts of the 
parties under this lease confirm this view of the case. When the lease 
was made, September 1, 1869, there was a screen at the mines, the 
same that was used by James Wood in his lifetime, and it was used 
by HcKinney all the time he had possession. The defendants 
knew this fact, and it is fair to presume they knew the-custom in 
reference to diggers' prices and books. They knew also that 
McKinney was selling nut coal, for the firm of «fames Wood A Co. 
was regularly getting both lump and nut coal from him, paying 6.95 
for lump and 3.20 for nut The firm also every two weeKS was get- 
ting a statement from McKinney of the numl)er of bushels mined, 
ana from the railroad company the number of bushels transported. 
The statement of the railroad companv contained two items of 
transportation, one of which as the clerk testifies, was the number 
of bushels of lump coal and the other of nut and slack. A compar- 
ison of these statements would have shown *that McKinney did not 
return as much as was transported, but that his returns correspond 
with the bushels of lump coal. They had a right to call for disgers' 
books, or to call for a statement under oath, or to take the books of 
the railroad company, yet they took the statement of McKinnepr 
without objection and settled according to it semi-monthly. It is 
true the defendants, or some of them, testify that they did not 
know there was any difierence in the statements and supposed that 
McKinney was paying on all. But it was their duty and the duty 
of their agents, -to look into the matter, and when they had the two 
statements in their hands it is singular that they did not examine 
them. But whatever tlieir actual knowledge may have been, their 
acts are a practical sanction of McKinney 's course. They were 
entirely satisfied with it There can be no doubt that McKinney 
acted according to his understanding of the lease in returning only 
the lump coal. And there is no allegation, or at least no evidence, 
that he did not make correct returns according to the diggers' 
books. 

I am, therefore, of the opinion that the word ^ coal " in this lease 
is used in its mercantile sense, and does not include nut coal or 
slack. I so instruct you, and say that the non-payment of the rent 
om nut coal and slack was n6t a forfeiture of this lease, nor can de- 
fendants claim any set-off for the same against the plaintiff's dam- 
ages, if you should find for the plaintiff. 

Two questions of fact are submitted to you : Ist Was the neglect 
of McKinney to pay the rent due July 1, 1872, induced by the plan, 
trick or device ot the defendants, or either of them, or any agent of 
them? and 

2d. Was there any sub-letting of a part of the demised premises 
by McKinney to P. C. Negley? 

If you find that there was no such plan, trick or device, oit that 
there was such a sub-letting, then the plaintiff cannot recover. But 
if you find there was such a plan, tnck or device, and that there 
was no sub-letting to Negley, in the sense in which I have explained 
that wordy then the plaintiff is entitled to your verdict, and the r»- 
[^Original EdUwn^ p. 861.] 
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maining question is the amount of his damages. The measure of 
damage?, that is, the rule by which you are to estimate them, is the 
value of the lease at the time of the ouster, July 8, 1872. You are 
to transport-yourselves back to that period of time, and standing 
there, with no certain knowledge of the future, inquire what was the 
value, the marketable value, ot the lease then held by McKinney. 
It was a lease of certain coal mines, rights and privileges, having to 
run until September 1, 1874 You must take the lease with allits 

Srovisions and covenants, except that you are to presume that 
[cKinney had the consent of the defendants to sell it You *are 
to consider only the property embraced in the lease, and not to allow 
damages for any other personal property owned bv McKinney, nor 
to allow damages by way of punishing the defendants for any out^ 
rage or wrongml act committed by them. McKinney was entitled 
to compensation for the loss of the demised premises, and to an 
amount equal to their actual marketable value, but no more. I 
used the word '^ marketable," in the absence of a better word to ex- 
press the thought. It means the value or price at which the lease 
might have been sold, if it had been put in the market and offered 
for sale. The measure of damages is not the amount of money ex- 
pended by McKinney in improving the mines, nor the amount of 
profits he might have made if he had continued to operate the 
mines for the whole term, but these may be considered in esti- 
mating the actual value of the lease. The value of the lease would 
depend upon the probable profits that might be realized from the 
mines during the remaining; period of the term, from Julv 8, 1872, 
to September 1. 1874. McKinney or his purchsiser would have to 
compiv with all the covenants of the lease, pay all expenses and 
rents, keep up repairs, and leave the premises, fixtures, etc., in good 
condition at the expiration of the lease. These profits are not lim- 
ited to the amount of coal McKinney was then taking out daily, or 
had taken out, nor should they be based on the theory that all the 
coal would be taken out before September 1, 1874. You are to look 
at the probabilities of the case, and consider these matters only so 
far as you believe they would influence purchasers, thus throwing 
light upon the question of value at the time of the ouster. You 
will take into consideration also the condition and location of the 
mines, the competition in the business, the means of transportation, 
the market and probabilities of the future. The price at which 
McKinney bought out Long's interest, the price at which he agreed 
to sell to A. G. N^ley, the offers he made P. C. N^ley and to R. 
Gray, are all strong evidence of McKinney's estimate of the value. 
But in these sales and offers you must bear in mind tliat a good 
deal of personal property was included not embraced in the lease. 
So with the offer of $32,000 made by P. C. Negley. The estimates 
of the value made by P. C. Negley and A. G. Negley seemed to have 
been based on the supposition that the mines could be drained by 
a projected tunnel through the lands of other parties, so that all the 
coal could be taken out during the remainder of the lease. If so, 
their estimates are entitled to very little if any consideration. The 
eatimates and opinions of the other witnesses are only to aid yon 
[*Original EditiaUy p. 862.] 
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in detennining for yourselves the value at the time of the ouster. 
And of course the testimony of those witnesses who had the most 
experience in the business, who knew the most of these mines, had 
the most knowledge on the subject and the best opportunities of 
forming a correct judgment, is entiUed to the greatest consideration. 
Taking all these matters into ^consideration, you will make up your 
minds as to what was the value of their lease on the 8th day of 
July, 1872, and if you find for the plaintiff on the other questions 
submitted to you^ your verdict should be for the plaintiff, for the 
sum thus ascertained, with interest thereon fix)m July 8, 1872, to 
the present 



(flhrplians* Cimti, 9l)ilaiel|il|ia. 

Estate of Maria Abercrombib, Deceased. 

CSUimi for serricM «• m none of a decedent wUl not be allowed when there ii no tri- 
denoe of a oontract, bat it appears that the •enrioe rendered wae a matter of pure 
charity on the part of the claimant. 

Sur exceptions to auditor's report. Opinion delivered February 
6, 1876, by 

Hanna, J. — Exceptions have been filed to the report of the auditor 
on behalf of certain legatees. As they relate to the same subject, 
they will be considered together. 

A claim was presented before the auditor for nursing and attend- 
ance upon the aecedent, during the year preceding her death. 

The auditor very properly declined to allow tne entire amount 
claimed, but awarded payment for the period of six months prior 
to the death of the decedent. 

The award forms the subject of the exceptions. 

In regard to the claim made, the auditor finds '' that Mrs. Aber- 
crombie boarded with Mrs. Vieira for several years immediately 
prior to her death, and died at her house ; that she was quite an 
affed lady ; about eighty-four years of age ; that she was innrm and 
always blind. That during the last six months of her life she could 
not go out without an attendant, and that she needed almost con- 
stant care and attention, and part of the time she required nursing 
at night as well as during the da v. To use the language of one of 
the witnesses, she was almost like a child. The auditor further 
finds that decedent had no nurse but Mrs. Vieira, and that decedent 
said to some of the witnesses that Mrs. Vieira was to be remunerated 
for her kindness and services." 

The exceptants alleging by affidavit that the auditor had make a 
mistake in his finding of the facts, obtained a rule to show cause 
why all testimony taken before him should not be returned. The 
rule was made absolute, and the entire testimony is now before us. 
While it is true the decedent had reached more than four score years, 
was to some extent infirm, and her sight impaired, yet she was re- 
markably active; was able to leave her room lor meals, except during 
her last illness, and until six *weeks before her death, was in the 
habit, accompanied by an attendant, of visiting her friends, and 
l*Original EdUian, pp. 363 and 364.3 
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diDing and Bupping at their houses. The auditor has, we think, 
misapprehended the testimony on the part of the legatees. The 
evidence in regard to the extent, nature and value of the services 
rendered by the claimant, is meagre and unsatisfactory. The wit- 
nesses had no personal knowledge of the decedent, for two or three 
months before her death. 

That claimant, and perhaps members of her family, rendered 
kind and considerate attentions to this aged ladv is undoubted, and 
in view of all the circumstances, not unnatural. But there is no 
evidence these kindnesses were extended or received with any ex- 
pectation of pecuniary compensation therefor. We think it may 
therefore be safely presumed they naturally flowed from the long 
acauaintance and mutual friendship of the parties. 

Although the decedent stated that Mrs. Vieira should be paid for 
her services, yet it does not anpear when this statement was made, 
nor that it was communicatea to the claimant, nor in consequence 
thereof, that she at any time rendered any services to the decedent. 
And in connection with this remark of the decedent, she had at the 
time, so far as the contrary appears, executed her will, whereby she 
bequeathed legacies to both claimant and her daughter, no doubt in 
recognition of their kindness to her. 

In Ektate of Margaret W. WtisoUy 8 Philadelphia Reps. 180, it was 
decided by this court, that a claim for board of a decedent will not 
be allowed where there is no evidence of a contract, but it appears 
the service rendered was a matter of pure charity on the part of the 
claimant. Paxson, J., remarks, ** that which was originally a charity 
cannot be turned into a contract subsequently, merely because there 
happens to be a small fund from which compensation may be 
maae." 

In the case before us, the decedent, a widow, without anjr relative 
residing with her, had boarded with the claimant for nine years 
before her death, furnished her own room and fuel, paid her board 
at the rate of fifty dollars per month, in advance, was in unusu(d 
good health for a person or her extreme age, and did not need the 
constant care and attention a confirmed invalid would require, until 
her last illness. In view of these facts it cannot be permitted, after 
her death, that all the acts of kindness, and considerate attention to 
her personal comfort, for either a year or six months prior to her 
deatn, can be lumped together and made the foundation of a charge 
for nursing and attendance, at a rate for which she could have pro- 
cured the unremitting services of a professional nurse. It appears 
from the testimony, that decedent auring her last illness needed 
the attendance of a nurse, and permitted the claimant to act in that 
capacity. She was possessed of sufficient means to enable *her to 
employ a stranger, but she neglected to do so, or probably preferred 
to be attended by Mrs. Vieira. In that case, the principle laid down 
in Srrdth vs. MUligan, 7 Wright, 107, would apply, that ** where ser- 
vices are rendered bv one to another, the law presumes a promise 
on the part of him who receives them to pav wnat they are reason- 
ably worth, but this implication is rebutted by any proof that shows 
an intention to give and receive without compensation." And this 
[;^ Original Edition, p. 36&.] 
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impKcation is also rebutted by an intimate relationship of the 
claimant and decedent: Ijynn vs. Lynn^ 5 Casey, 369; Smith vs. Mil" 
Ugan^ supra; Armstrong'n Eatale^ 26 Legal Intelligencer, 300, and many 
sabsequent cases. 

Here there was no relationship between the claimnnt and dece- 
dent, and no obligation upon the former to render any services 
whatever. In consideration of all the circumstances we think the 
claimant entitled to compensation for her attendance upon the de- 
cedent during her last illness, a period of one month, at the nite 
fixed by the auditor, and from what was stated upon the argument, 
we do not doubt if her claim had been originally presented in this 
form, it would not have been objected to. 

For the reasons stated we sustain the exceptions, and recommit 
the report to the auditor, with instructions to allow and award to 
Mrs. Vieira the sum of thirty-two dollars, for her services to testa- 
trix, and distribute the balance according to the provisions of the 
will. 

Coon of fExmmtm pieoe, 0ci)«tllkiU Comtla. 
WiLTJAM DeFrehn 9Bs Henry Leitekberger. 

In order to gi^e the defendant tiie benefit of the proyitione of 4th Motion of net of 
Janoarj 24, 1849» he most have as uttdeubted life-eatate in the laud levied upon. 

Exceptions to the confirmation of the sheriff's deed. Opinion 
delivered February 16, 1876, by 

Walker, J. — The exceptions that are filed to the confirmation of 
the sheriff's deed in this case, are upon the ground that the act of 
assembly relative to the sale of life-estates has not been complied 
with. 

Previous to the passage of the act of January 24, 1849 (Purdon's 
Dig. 662, pi. 90), life-estates in lands yielding rents, issues and 
profits could not be sold under an execution : Snyder vs. Christ, 3 
vVr. 607. And since that time a strict compliance with the require- 
ments of the act is necessary to pass title to the purchaser. If this 
be not done, the sale is void, and no life-estate whatever passes : 
Khxtz vs. Long^ 6 Casey, 601. 

The act requires the sheriff, when the defendant has only a life- 
estate in the land, upon request and notice to the plaintiff by the 
defendant, at least three days before the holding of the inquisition 
to make an ^appraisement of the yearly value of the land, and re- 
turn the same with or as part of the incjuisition and condemnation, 
and thereupon, l>efore any writ of vendiiioni exponas shall issue, the 
plaintiff shall wait thirty days for the defendant to elect to pay tl.e 
plaintiff the annual valuation in half-yearly payments. 

And the act further provides that no writ shall be issued unless 
by direction of the pro|)er court, and on the application of anv 
lien creditor for a writ of venditioni exponas the tenant for life shall 
have at least ten days' notice of the application for such writ 
• This, it is contended, has not been done. But the fact of a life- 
estate in the defendant (when controverted) cannot be determined 
I* Original Edition, p. 366.] 
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in an application like the present one. The sale is of all the rigtUj 
tide ana interest of the defendant in the property. 

If he has a greater interest than a life-estate the sale would pass 
a good title to the purchaser. If he has only a life-estate, the sale 
cannot prejudice him : Denniaon^s Appeal, 1 Barr, 201. In an action 
of ejectment this can properly be determined. 

It is true that the record shows a deed for the property in the de- 
fendant's wife recorded previous to the sale, but when a married 
woman purchases property, the presumption of the law is as against 
his creditors that it is with the money of her husband, and subject 
to the claims. 

It lies upon the wife to show that it was bought with her funds. 
Her title may be controverted, and if in such a contest it were 
shown that the defendant's money purchased it, or that it was con- 
veyed to the wife by her husband, when in debt, to hinder, delay or 
deiraud creditors, or if he intended to go into any hazardous busi- 
ness, the property would be his as against his creditors. 

In Gordon vs. Inghram^ 8 C. 214, it was held that where the cred- 
itor has reasonaUe ground to believe that the debtor owns the fee, 
his interest in the land may be sold on execution, and we therefore 
think, under the 4th section of the act of January 24, 1849, tiiere 
must be in the defendant an undoubted life-estate to entitle him to the 
benefit of its provisions. 

The purchaser buys the defendant's rigfity tiUe and inlereet in the 
land, other than his Ufe-estaJLe^ and if he takes nothing by the pur- 
chase, the defendant cannot complain, and he (the purchaser) must 
be satisfied, for caveat emptor applies. 

The acknowledgment of the sheriff's deed is not such a res adjur 
dicata as precludes an inquiry into the legality of the proceedings, 
upon which the sale was made in an action oi ejectment: Braddee 
vs. Brovmfield, 2 W. & S. 271; Oarb vs. Tozer, 1 W. 4 S. 529. 

As it has not been satisfactorily established before us that the de- 
fendant has only a life-estate in the land, we must overrule the ex- 
ceptions. Exceptions overruled accordingly. 

^Eastern DiOrieL 

0iqnrfme. Court of pennostoonia. 

L. R Hummel et al. vs. The Lycominq Fire Insurance Company. 

Where a policy imned bv a mutual insnranoe eompanj provides, thet if an a awawn ent 
on the premiam note be not paid within thirty days after notice and demand, the 

O shall be nail and foidf until said assessment be paid. Held, that the words 
and void '' did not work an extinguishment of the contract, but roeretr a 
suspension of the policy until the defisult was ended, and that the assured was lia- 
ble for an assessment made on his premium note daring each sospensioo of his 



\yhere a premium note is made payable in such sums and at such times as the direc- 
tors may, agreeably to their act of incorporation, require, an assessment made by 
the directors in pursuance of the act is conclusive on the assured, and he will not 
be relieved from the payment of such assessment, or any part thereof, unle« he can 
show fraud or gross mistake on the part of the directors in making it 

In equity. Appeal from the Common Pleas of Snyder County. 
Opinion delivered February 8, 1875. 

[*Or^rmaZ Eiftton, p. 867.] 
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PsR Curiam. — ^The prayers of this bill are to Bet aside itiefi,fa., 
nnd strike off the judgment at law of the insurance company 
against the plaintiffs, or to reduce the assessments, Nos. 29 and 30, 
and prohibit the collection of No. 3L There is a prayer, also, for 
a statement of tiie affairs of the company. The master has found 
against the plaintiffs on aU questions affecting the validity of the 
judgment. He finds the right of the company to assess the pre- 
mium notes under mutual policies with the losses on policies issued 
for cash rates; that the charter has been substantially followed in 
makine the assessments; that the act of 1861 is binding on the 
plaintiBs, who became members long after its passage and accept- 
ance by the company ^ and he finds that the company had sub- 
stantially complied with all the requisites of the law in the entry 
of the judgment These are, in short, the results of the master's 
findings, and sustain the defendant in entering the judgment and 
issuing execution. He erred, we think, in one finding which would 
affect the sum to be collected, to wit, that the policy was null and 
void, under the 10th section of the rules appended to the policy, in 
consequence of the non-payment of the assessment, No. 29, for a 
period of thirty days. Tne effect of the 10th section is merely to 
suspend the benefit of the policy, after thirty days' default in pay- 
ment, until payment of the assessment is made, either voluntarily 
or involuntarily, the company by the same section being expressly 
authorized to retain the premium note to enforce collection. The 
mistake of the '^'master is, in treating the words " null and void " as 
executing an absolute extinguishment of the contract, whereas the 
provision is only a contract mode of enforcing payment of the pre- 
mium by withholding the protection of the policy during the de- 
fault, the contract itself remaining in life, and its operation only 
being suspended by its own terms until payment is made by the 
insured, or the assessment collected under the premium note. " The 
moment payment was made, the contract, which was still alive, be- 
came again operative in its protection. There was no option to be 
exercised by the company in order to put an end to tne contract, 
but the contract proprio vigcre suspended the protection until the 
de&ult was at an end. Clearly it is the ri^ht of the parties to make 
this condition in their contract, and especially in such a case where 
by the policy the relation of membership is created. 

We think the master erred also in deciding that the assessment 
was partially invalid because of excessiveness. By the terms of 
the diarter and of the premium note, the assured, as a member of 
the corporation, submits himself to the acts of the directors, as the 
common representatives of all the members. He and they are all 
bound by the assessments made by them, unless he can show fraud 
or gross mistake. This is a rule he has no right to complain of. 
He became a member on the very condition of submitting to be 
thus assessed for losses. The presumption is, that the directors, 
representing all the members, made the assessment properly. The 
bill avers neither fraud nor gross mistake. Its only averment is 
that the assessments were illegal and contrary to the charter. The 
answer of the company avers the legality and propriety of the \ 
» {^Origiwd EditUmy p. 368.] 
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raents, and denies that they were incorrect or excessive. The mas- 
ter, in his findings on this point, does not find fraud or plain mis- 
take, but by a difficult and uncertain process of reasoning, founde<l 
on vague and unsatisfactory statistics of the company, and by in- 
ferences in themselves uncertain, reaches a conclusion that the as- 
sessments were excessive. But, at the same time, the fact clearly 
appears that by the great conflagration which reduced about one- 
fourth of the city of Chicago to ashes, the company suffered im- 
mense losses, and that, necessarily, the company had to make esti- 
mates founded on the knowledge of its risks in that city in order to 
meet its liabilities, and that this must be done before the liabilities 
could be fully ascertained. In the presence of such a necessity, 
and in the absence of all charge and evidence of fraud or collusion 
among the directors, or gross mistake in the performance of their 
duty, it would be improper to treat their righttul act in making the 
assessment on ^1 its members alike as invalid, and as justifying 
the restraint of their right to due execution for the collection of the 
money necessary to me^t their losses. Had the immense loss by 
the Chicago fire not occurred, it is not probable we should have 
heard of this case. *Upon the whole case we discover no good 
ground to enjoin the execution, or to set aside the judgment No 
claim for assessment No. 31 is made, and therefore it is out of the 
question. 

The decree of the court below dismissing the bill is affirmed, with 
costs to be paid by.tbe appellants, and the appeal dismissed. 



Contt of ffiommon peoe, SUUglieno QEoimto. 
The Commonwealth ex reL vs. Jacob Stuckrath. 

The tjatem for the election of coantj commissionerf provided in the new oonstitatloa 
does not go into o|>eration until the general election in November, 1875. 

Where the three Tears' term of an incumbent countj eommiMioner would espim 
January, 1875, the election of hit successor at the general election in November, 
1874, to serve until January, 1876, was authorized and valid under the provisions 
of the act of April 15, 1834 (P. L. p. 540), and the new oonstitntion. 

Under section 2, act June 14, 1836 (P. L. p. 1206), anv person duly elected to a town- 

-uj m A -....i:«-.j i *_..* -Ij !.._ xu- _?-u. -j^gig jj|g ,„j^ 

r quo warranto 



ship or county office, and qualified, is competent and has the rij^ht to file his sng^ 
gestion, without the intervention or the attorn ey-^neral, for a writ of qi 
against the person intruding or unlawfully holdnig the oiBoe. 

Election of county commissioners— guo warranto. Opinion filed 
January 29, 1875, by 

Sterrett, p. J. — The writ of qrw warranto in this case was issued 
upon the suggestion of Jacob Lashel, setting forth in substance: 

1st. That at the general election in 1871, the defendant, Jacob 
Stuckrath, was duly elected a commissioner of the county of Alle- 
gheny, to serve for three years next ensuing said election and until 
his successor was duly elected or appointed, and that the said 
Stuckrath, on and since the first Monday of January instant, has 
exercised and still doth exercise the franchises, rights, powers and 
privileges of a commissioner of said county. 

2d. That at the general election in November last the relator was 
duly elected a commissioner of said county, to succeed said Stuck. 
[♦OrtytnoZ Edition^ p. 369.] 
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Tath, and on the first Monday of January, instant, took and suV 
scribed the oath of office prescribed by the constitution, and gave 
bond, in due form, which was approved by the court and recorded 
as required by law. 

3d. That notwithstanding the election and qualification of the 
relator, the said Jacob Stuckrath has on and since the first Monday 
of January, instant, usurped, intruded into and unlawfully held 
and exercised the said office of commissioner, and still continues 
to do so. 

The defendant appeared and moved to quash the writ. Afler 
argument the motion to quash was denied ; and thereupon he de- 
murred to the suggestion, and assigned the following causes of de* 
murrer, viz. : 

*lst That the suggestion is insufficient in law and does not con- 
tain any matter whereon the court can ground any order or judg- 
ment, or give the relator any relief, etc. 

2d. That the relator is not a proper or competent party to prose- 
cute the writ otquo warranto in this case. 

3d. That the suggestion is insufficient in form and substance. 

4th. That the pretended election of the relator as a commissioner 
of said county was, and is illegal, null and void. 

5th. That by the constitution and laws of the commonwealth the 
respondent was and is entitled to hold and enjoy the office of com- 
missioner, with all the rights, powers, etc., thereunto appertaining, 
until the first Monday of January, a. d. 1876. 

On the argument it was claimed by the learned counsel for the 
defendant, that under the provisions of the new constitution he is 
entitled to hold the office of commissioner until the first Monday 
of January, 1876; that tfie election of the relator in November last 
was unauthorized and void and that in any event the relator has no 
standing in court for the reason that the writ could not issue with- 
out the mtervention of the attorney-general. 

These positions cover the whole case and present for our consid- 
eration two questions, viz. : Whether the election of the relator in 
November last was authorized by law, and if so, was it competent 
for him to make the suggestion upon which the writ issued ? 

If the position assumed by the defendant, viz. : that his term of 
office is not ended, and will not expire until the first Monday of 
January, 1876, be correct, it follows as matter of course, that the 
election of the relator was without authority of law and therefore 
void. Let us inquire how this is. 

Before the adoption of the present constitution, commissioners 
were elected under the act of 1834, which provided for the election 
of one commissioner at each annual election, to serve for three 
years and until his successor was dulv elected and qualified. This 
act continues in full force, except so iar as it has been abrogated by 
the provisions of the new constitution, which went into efiTect on 
the nrst day^ of January. 1874, " for all purposes not otherwise pro- 
vided therein.'' The 2a section of the schedule provides that all 
laws in force at the time of the adoption of the constitution, not in* 
consistent with it, shall continue. 

\^Origvnal EdUion, p. 370.] 
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Section 7 of article 13 provides that at the general election in 
1875, three counter commissioners shall be elected on the system of 
l^ited voting, and, in like manner, three ever3r third year there- 
after. When this new system goes into operation at the general 
election in November, lo75, it will necessarily supersede the pro- 
visions of the act of 1834, requiring the election of one oommisaioner 
'Vinnually. Then, instead of one, three commissioners will be 
elected, and each voter will be entitled to vote for not more thaa 
two of them. But, until the new system does take effect, the aot 
of 1834 may well stand, except as to such provisions of it as are 
ohanged by the new constitution. 

In order to prepare the way for the introduction of this new sya- 
tern, the 28th section of the schedule provides that '^ the terms of 
office of county commissioners, chosen prior to the year 1875, which 
shall not have expired before the first Monday of January, 1876, 
shall expire on that day." This will apply to the commissioneiB 
elected m the yeara 1873 and 1874 

Under the act of 1834, a commissioner elected at the general 
election in October entered upon the duties of his office as soon as 
Ife gave bond and was d\ji\y qualified. The second section of article 
14 of the constitution provicfes that commissioners, as well as other 
county officers, shall enter upon the duties of their office on the first 
Monday of January next after the election. To meet this and other 
changes introduced by the new constitution, as to the time of hold* 
ing elections, etc., the 26th section of the schedule provides that 
^ ^1 persons in office at the time of its adoption ana at the first 
election under it, shall hold their respective offices until the term 
for which they have been elected or apjpointed shall expire, and 
until their successors shall be duly qualmed, unless oth^wise pro- 
vjded in the constitution." 

By virtue of this last provision the defendant was undoubtedly 
entitled to hold his office until the first Monday of January^ in^anty 
a^d if his successor had not then been duly elected and qualified, 
l^e would be entitled to continue in office. But why should he 
claim to hold the office for more than a year longer than the term 
for which he was elected ? 

We have referred to all the provisions of the new constitution, 
bearing on the office of county commissioner, and found nothing 
that conflicts with the right of the people to elect a commissioner/ 
at the last general election to succeed the defendant, and serve until 
the first Monday of Januarv, 1876, the time fixed for the induction 
into office of the new board of commissioners, to be diosen at the 
next November election. On the contrary the election of the rela^ 
tor appears to be in perfect harmony with the new system which 
will then go into effect The change in the mode of electing oom- 
missioners, that is of electing three at once and three every third 
vear thereafter, instead of one annually by the terms of the consti- 
tution itself does not go into operation until the next annual elec* 
tion ; and it this be so, why should not the act of 1834 be regarded 
as still in force at the time of the last general election, and the 
election of the relator be considered r^ular and valid? It is true 
i'^Origincd EcUHan, p. 371.] 



Digitized by 



Google 



Com. «B rtL V8. Jacob Stuck&Xth. Ml 

1^^ "^he cannot ieive longer tbftn tmtil the finrt Monday of January, 
187^ beeauge the new congtitation provided, aa we have Been, that 
the terma of all commigaioners elected prior to the year 1875 ghatl 
inspire on that day. 

This XK>nstniction appears to be in harmony with all the provl- 
mcftiB of the new constitntion, and at the same time gives forde 
mnd effect to the act of 1834, until the new system goes into opcfr- 
ation. 

We eondnde therefore that the election of the relator in Novem- 
her last was aathorised by law and valid, and that on the fourt^i 
day of January, instant, he had the right to assume the duties of 
the office of commissioner as the regularly elected and qualified 
successor of the defendant 

Assuming this to be so, the next question is, whether it was com- 
petent for him alone, without the intervention of the attorney -gen- 
eral, to present the suggestion upon which the writ issued ? 

We are of opinion that it was. The second section of the act or 
June 14, 1836 (Purdon, 1206), giving the Courts of Common Pleas 
concunrent jurisdiction with the Supreme Court in certain classA 
t>f cases therein specified, provides that writs of mu> warranto may 
l>e issued in said courts, '' in case any person shall usurp, intrude 
into or unlawfully bold or exercise any oountv or township office,'^ 
etc., etc., and then concludes with these words, vie. : *' and in any 
such case the writ aforesaid maybe issued upon the suggestion 
of tii« attorney-general, or any person or persons designmg to 
prosecute the same." This has reference to the cases enumerated 
m the second section of the act, as was held in Oom. vs. BurreHj 
V Bar. 34. While the words " any person or persons designing to 
prosecute the same " would appear to authorise anv one to appear 
fm relator in such proceedings, it has been held under the practice, 
founded on the statute of 9th Anne, that Uiey mean any persoik 
having an interest to be afiected or sufiering a wrong to oe i^ 
dressed, and not a mere stranger who has no interest 

A rdator who is entitled to a township or county office, into 
which another has intruded or which is wrongfully held by another*, 
has a special interest in the question which he seeks to raise by a 
!writ of auo warramto. In (hmmomoeaUh ex reL McLmglMn vs. Cluhl^, 
6 P. F. Smith, 270, this question was before the Supreme Court, and 
it was there held that the relator, McLaughlin, had no standing h) 
Murt^ for the sole reason that he had no right to the office of sheriff 
from which he sought to oust Cluley. 

The question was also considered in Com. vs. Burrdl above citeri, 
fmd the reasoning of the case justified the conclusion that a person 
who has been duly elected to a township or a county office, and hrt 

Jnalified, has a right under the second section of the act of Jufte 
4j 1836, to file the '^suggestion for a writ of quo warranto againflit 
the p^RBon who has intruded into or unlawfully retains the office. ' 
From what has been said it follows that judgment on the d^ 
murrer should be entered in favor of the commonwealth. 
January 29, 1875, this cause came on to be heard on the demunisi' 
\ Wa0 argued by counsel, and upon consideration thereof it is 
l*Or(ffiwU famon, pp. 872 arul 37^] 



Digitized by 



Google 



842 Estate of Gbiqg, Deceased. 

adjudeed and determined that the relator, Jacob Lashel, was dulj 
elected to the oflBce of commissioner of the county of Allegheny, 
and on the fourth day of January, instant, was duly qualified and 
rightfully entitled to exercise the franchises, right, powers and 
privileges of said office, as the successor of the defendant, Jacob 
Stuckrath ; that on and since the last mentioned day, the said de- 
fendant has usurped, intruded into, and unlawfully held, and. ex- 
ercised said office; and it is now considered and adjudged that the 
said defen&ant, Jacob Stuckrath, be ousted and altogether excluded 
from the said office of commissioner, and that he pay the costs of 
this proceeding. 



<9r|il|an$' Court, 9l|ila5el|il|ia. 
Estate of John Grigg, Deceased. 

\, The prineipal ttuii of $120^000 is not too large an amount to be withheld from 
distribution upon the audit of an administrator's account for the purpose of meet- 
ing an ann ual payment of $6,000. 

%, The jurisdiction oi the Orphans' Court over claims made against a solvent estate, 
by creditors of the deceaent, is not exclusive, but concurrent with that of the 
courts of the common law ; and where a creditor has elected to sue in another 
tribunal, and refuses to present his claim against the fund for distribution in th« 
Orphans' Court, the latter will, notwithstanding^ a legatee's demand for preseoi 
distribution, direct enou^j^h of the fund to be retained bj the administrator to meei 
the exigency of the creditor's suit in another court. 

Exceptions to auditor's reports. Opinion delivered FebrtLory d, 
1875, by 

Dwight, J. — ^Pursuant to a decree of this court confirming a 
former report of the auditor, the administratrix has retained a fund 
of $120,000 to meet the annual interest of a bond given by the 
decedent to a daughter, by which he bound himself, his heirs, eta« 
to pay to her or her order during her life, $6,000, in monthly pay- 
ments of $500. 

The accumulations of this fund now amount to $20,981.85. In 
view of this fact, the exceptant asks that the principal be reduced 
to $105,000. 

We do not think it necessary to determine whether the confirma- 
tion of the report of March 3, 1865, is rea adjvdieata. We are agreed 
that the margin then allowed is not excessive, in view of the con- 
tinual urgency of the demand of the bond on the estate. 

♦The present reports are upon the fourth and fifth accounts of the 
administratrix. They show a balance, including he accumulations 
noted, of $79,457.21. 

With respect to this balance, the auditor reports that it should be 
retained by the accountant to meet possible recovery on another 
bond j;iven by the decedent to the obligee for $50,000, the interest 
on which has oeen running for eight years. The obligee instituted 
suit in the Circuit Court of the United States to October sessions, 
1873, No. 60, and did not appear as a creditor claiming before the 
auditor. The exceptant therefore asks that this balance be distrib- 
uted. 

In Sergecmt^a EucuUm vs. Eunng^ 6 Casey, 75, it is said : '' It is upt 
[* Original Ediium. p. 374.] 
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doubted but, that, if the plaintiff had submitted his claim to the 
adjudication of the auditor, and it had been passed on by him, and 
his report confirmed b^ the Orphans' Court, it would have been 
conclusive on him : Kttterd'a Appeal, 5 Harris, 422 ; and he would 
have been estopped from contesting in the future what has been 
passed upon under this proceeding. But he bad a full right to 
move ^s lar as he did, for either of two purposes, or both, namely, 
to ascertain, by compelling a settlement of the executor's accounts^ 
the precise amount of the personal estate, so as to eovern his action in 
regard to proceeding to bind the realty ; or, for the purpose of hav- 
ing his claim finally ascertained and adjusted by this tribunal, so 
as to claim a share m the distribution consequent on the settlement 
Either purpose was legitimate, and there surely is no rule of law 
that will hold him bound by an adjudication to which he was a 
stranger in £act, and wherein the subject matter of his claim was 
never passed upon. There must either be evidence showing adjudi- 
cation or law tnat the party was bound to submit his claim to the 
tribunal, in default of which he would be as fully bound as if he 
bad submitted. 

It is true that this was said in reference to a plea in the court 
below, that the exclusive jurisdiction of the Orphans' Court was a 
bar to the suit But in Swain vs. Eiiling, 8 Casey, 486, which, in 
the court below, was a suit on certain promissory notes against the 
executors of a decedent, by one who had appeared by attorney 
before the auditor of their accounts filed in the Orphans' Court, it 
is said ; '* Since the trial of the cause and the preparation of the 
argument of the plaintiffs in error, the case of Sergeant^a Executors vs. 
Ewingj reported m 6 Casey, 75, has been decided, which disposes of 
both objections, upon the simple ground that tlie jurisdiction of the 
Orphans' Court is concurrent and not exclusive; and that the 
creditor has a right to select the forum in which his case shall be 
tried. In this case it is clear that the plaintiff elected to pursue her 
remedy in a common law cotirt, a right which was secured to her 
by statutory enactment 

That the jurisdiction of the Orphans' Court is concurrent and not 
'^'exclusive, is also decided in Dyer^s Appeal^ 3 Gr. 326, and in 
McLean's Executors vs. Wade, 3 P. F. S. 149. 

In Dundas' Appeal, 23 P. F. S. 479, it is said: "The decision of 
the Orphans' Court in this case was aeainst its own jurisdiction, and 
in this there was error." It was saia by Black, C. J., in Whiteside 
vs. Whiteside, 8 Harris. 473, " if there be anything besides deatU 
which is not to be doubted, it is, that the Orphans' Court alone has 
authority to ascertain the amount of decedent's property, and order 
its distribution among those entitled to it The exclusiveness of 
this jurisdiction is sustained by numerous modern decisions, to a 
few of which I may refer: ShoUenberger*s Appeal, 9 Harris, 341; 
Ashford vs. Ewing, 1 Casey, 213 ; BlacVs Executor vs. BlacVs Executor^ 
10 Casey, 354; Ahissdman's Appeal, 16 P. F. Smith, 480." 

In the case last cited, a question suggested whether a purchaser 
of real estate from the executor of a testator, who had directed his 
land to be sold, without naming any one to execute the power, 
H^OrigmaL Edition, jp, 376.] 
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eoald be mode amenable to the jurisdiction of the Orphans* Court, 
was decided in favor of that junsdiction ; and it was supported by 
analogies, one of which is, that *' the Orphans* Court may also bring m 
creditors, in cases of distribution of assets ; KtUfra's Estate^ 5 Harris^ 

416; BuW» Appeal, 12 Harris, 286 Pro\4sion is fuUy 

made for tlie exercise of its jurisdiction by the Orphans' Cosrt, in 
the 67th section of the act of the 29ih of March. 1882, to wit, 'by 
awarding a citation on the petition of an^ one interest^.' ^ 

Sinoe tlie Orphans' Court mav also bring in creditors in eases of 
distribution of assets, it would seem to be law that the party is 
bound to submit his claim to that tribunal, in default of which he 
would be as fully bound as if he had submitted, unless the state- 
ment cited from Mtis$elnum^8 A]ppeal is applicable only to cases of 
distributions of assets not sufficient to pay all the debts of a dece- 
dent For a power to bring in implies that a duty to come in has 
been neglected. This duty is clear in the case of an estate whose 
assets are less than its debts, and the neglect of it is followed by a 
forfeiture of the right to be paid out of the fund. So is it in the 
case of an estate, the personalty of which cannot satisfy M the 
debts, but the realty of which is able to supply the deficiency. This 
was the condition of affairs in Sergeanta Executor$ vs. Ewmg, mxpra^ 
and it was there said that the creditor neglecting or refiising to make 
his claim for debts due him, is not ^entitled to receive any divi- 
dends of such remaining assets, that is, of the assets fqr distribution 
accordin<r to the provisions of the /ict. He omnot claim s^ share of 
them. But he4s not barred Mrom recovering a judgment, and look- 
ing to the real estate of tlie testator or intestate K>r satisfaction." TVi 
these instances it is probable that the Supreme Court refer in decid- 
ing that the jurisdiction '''of the Orphans' Court over the fund is ex- 
clusive, for the reason that the creoitor cannot share in it except by 
coining into the court and proving his claim. But does this hold 
true, when the personal estate can pay all the debts without resort- 
ing to the realty, which is the status of Mr. Grigg's estate? For as 
to hold that our jurisdiction is exclusive in this case also, is to decide 
that the common law courts have no jurisdiction, a question which 
they have a right to decide for themselves. Quch a course on OQr 
part would involve a grave invasion pf their prerogative, and wouM 
subject executors and administrators to the victssitudes which a 
conflict of jurisdictions would develop. It is alike therefore de- 
manded by decorum and tlie interests or estates that we should kem 
well witliin our jurisdiction, and not, by asserting, possibly exceed 
it 

The decedent's estate would now be indebted to the obligee in tiio 
sum of $74,000, if the suit which he has brought should result in hm 
favor. The maj^n between this sum and the balance «n hand ia 
not too lai^e, in our judgment, to ensure due protection !• (lie ad- 
ministratrix. 

We therefore decide to dismiss the exceptvoiis aad to eoaiim Ibe 
auditor^ report 
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Cmm of Contmon pkos, 0cl|n])lk{n eomtto* 
Charles Hewett tr«. Wm. H. Bright. 

An wMtLtMot del^nee mi forth that the note* in tait were giTen fWr himbtr whioh 
^eiendsut waA to fell for payee on eommisijon, mmI that there was an ain^eement 
made at name time that if the Jumber was not sold when notes matured, then the 
payee was to take care of them and have them renewed, and that the endorsee who 
was the plaintiff kaew of this ai^eement and had taken iha notes as a eollaleral 
aee u r ily |[>r apre^zisttng indebtedness. 

Meld, That if the notes were to be regarded as aceommodation notes, then the en- 
dorsee could recover even though they were pledged as a collateral security ibr a 
pre-existing indebtedness, and he knew of the agreement between the parties. 

That if the notes were to be regarded not as aceommodation notes, but as given in 
the osaal course of kNisine^, then the parol agreement merely affected the time of 
nayment of the note, and not the consideration, and for that reason was inadmissi- 
Dle in evidence. 

That the affidavit was deftetive in not showing doe and reaaonable diligenoe en the 
part of the defendant in selling the lumber. 

Role in above cases for judgment for want of sufficient affidavit 
of defence. 

Opinion delivered by 

Green, J. — These are suits upon two promissory notes, one dated 
January 20, 1874, at 4 months for $1,000, the other February 16, 
1874, at 6 months for $800, given by the defendant to J. H. Jenkins, 
President of the N. C. Manufacturing Company, and transferred W 
endorsement *to the plaintiff* The defenoant sets out in his am- 
davit of defence that he had received a larse amount of lumber 
from the payee to be sold on commission, and that he gave these 
notes on account of this lumber, but with the understanding that 
the notes were to be renewed when due, or that poyee was to take 
eare of them, unless the defendant was able to pav them from 
money in his hands arising out of the sale of the lumber. He also 
swears that when the notes fell due, he had no money in his hands, 
arising from such sale to pav them, and that they are without con- 
sideration. And further that the notes were transferred to the 
plaintiff, as a collateral security for a preexisting debt, due from 
payee, and with foil knowledge of the arrangement between the 
maker and payee as to the payment of the notes, and that the 
transfer of said notes to plaintiff was a fraud on the defendant 

Is this defence sufficient? For aproper analysis of this question 
there are two points of view in which these notes ma^ be regarded. 
First, as accommodation notes, and second, as notes given for a sup- 
posed consideration or for a consideratioii which has failed. 

If w« r^ard these notes as accommodation notes, then clearly 
ih^ were loans of the maker^ credit for the benefit of the payee. 
Even if there was an express agreement between them that the 
payee was to take care of the notes when thev became due, this 
would not affect the endorsee, even if he had knowledge of the 
agrsMnenl Sudi an agreement would be no more than is implied 
in the giving of any accommodation note, vix. : That the party who 
is aeoommodated, that is, the real debtor, should pay the note when 
«hM^ This is just what this affidavit of defence in effect alleges, 
[* OrytiNi/ JatAieiH JK 877.] 
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that the payee would take care of the note and that it was to be re- 
newed when due if the maker had not sufficient money in band 
arising out of the proceeds of the lumber to pay it himself. 

Another consequence follows if these notes are to be r^arded as 
accommodation notes. They might be used either for the purpose 
of obtaining money by selling them, or to pay a pre-existing debt, 
or as a collateral security for such indebtedness. And the fact that 
the holder knew they were but accommodation notes would Con- 
stitute no defence, for non constat that they were not given for the 
very purpose to which they were applied, whether to pay a pre-ex- 
isting debt or as a collateral security for the said debt, as is alleged in 
the present cose. The rule of law upon the subject is very forcibly 
put by C. J. Black in Lard vs. The Ocean Bank, 8 H. 386 : " He who 
chooses to put himself in the front of a negotiable instrument for 
the benefit of his friend must abide the consequences, and has no 
more right to complain if his friend accommodates himself by 
pledging it for an old debt than if he had used it in any other way. 
Accommodation paper is a loan of the maker's credit, *without re- 
striction as to the manner of its use." See also AppUton vs. Danaldr 
9<m, 3 Barr, 381 ; Moore vs. Baird, 6 Casey, 138. 

If we regard these notes not as accommodation notes, but as 
given in the usual course of business, then, if they have been en- 
dorsed over to the plaintifif not as an absolute payment, but only 
as a collateral security for a pre-existing debt, it is evident that the 
defendant may avail himself in this suit of any defence which he 
may have agamst the payee of the note. Whether such defence 
would avail him if the note had been transferred as an absolute 
payment it is needless to inquire. The affidavit of defence avers 
that it was transferred as a collateral security. In the case of Selden 
vs. Neemea, 7 Wright, 421, which was a suit brought on a promis- 
sory note by an endorsee against the maker. Woodward, /., says : 
'^ It is of no consequence that the suit is in the name of Neemes 
(endorsee), for the affidavit alleges that he holds it merely as col- 
lateral for an old debt of Simkins (payee), which is to allege that 
Simkins is the beneficial party in the suit. If Neemes so holds the 
note, he is suing it for the benefit of Simkins, and the defence is as 
appropriate as if Simkins, and not Neemes, were the plfuntiff 
namea on the record." 

Would, then, the defendant have a defence if the payee was the 
plaintiff? Does the affidavit disclose such a state of facts as to 
show that these notes are without consideration as is alleged ? They 
were given on account of lumber, which was in the defendant's pos- 
session and which he alleges he had received from the payee to sell 
on commission. True, the defendant alleges that they were not to 
be paid until he bad money enou|^h out of the sale of the lumber to 
pay them, and that ia the meantime the payee was to take care of 
them and have them renewed. But this is an all^^tion which af- 
fects merely the time of payment, and not the consideration for 
which they were given. Tne defendant says in effect, I'm bound to 

Ky, but I'm not bound to pay now — not until I have sold the lum- 
r which is in my possession. This strikes not at the consideiar 
l*Original Edition, p. S78Ji 
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tion, only at the time of payment. The defendant having the 
payee's lumber in his possession, which he was to sell and with the 
proceeds of which he was to pay the notes, cannot set tip either a 
want of consideration or for the same reason a failure of considera- 
tion. Even if he could, it does not appear that the fault was not 
his that the lumber was not sold and the money realized. For 
aught that appears, if he had been reasonably diligent, he might 
have sold the lumber. If he were to allow the lumber to rot in his 
yard, could he thus indefinitely postpone and eventually defeat the 
payment of these notes, without alleging some sufficient reason why 
it was not sold? Most assuredly not. Nor does the affidavit allege 
any restriction or interference on the part of the payee which pre- 
vented the sale of the lumber. 

^ *The notes having been given for a consideration, the only ques- 
tion that remains is whether a parol agreement, made when the 
notes were given, which only affected the time of payment can 
avail as a defence. Clearly it cannot, because it is inadmissible in 
evidence to vary or contradict the written contract of the parties. 
It could not be given in evidence as between the maker and payee, 
much less between the maker and endorsee. The case of Anspach 
vs. Bagt, 2 P. F. Smith, presents some striking features of similar- 
ity to the present case. The suit was brought upon a note at six 
months, part consideration of the purchase of a collierv. The de- 
fendant in his affidavit made defence upon the ground that there 
was a parol agreement at the time the note was given, that it was to 
be paid out of the coal mined at the colliery at the rate of thirty 
cents a ton, and that if enough coal had not been got out to pay it 
at maturity, then it was to be renewed. The affidavit was held 
insufficient upon two grounds. First, because it did not aver 
that the mines had been " diligently and constantly worked," which 
the agreement required them to be, and second, because parol evi- 
dence of an agreement made when note was given, that it should be 
renewed at maturity, would contradict the written contract of the 
parties and was therefore inadmissible. 

In Hirst vs. Hart, 23 P. F. Smith, p. 289, Sharswood, J., says: 
" Nor was the fact that Heoner (payee) had agreed not to n^otiate 
the note and to renew it until it could be paidf out of the profits any 
more available, even as between the parties. Such a parol agree- 
ment, though made at the time, is inadmissible in evidence to vary 
the effect of the written contract in the case of negotiable paper." 
To the same effect are Hill vs. Garr^ 4 Barr, 493, and Mown vs. 
GVrt/f; 11 Casey, 448. 

^ I>^r the reasons stated the rules for judgment for want of suffi- 
cient affidavits of defence are made absolute. 

Rules absolute. 



{^Original EdiHon, p. 879.] 
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Cotttt of Comnim flieas, Sdiiitlkill Comits. 

BoBOUGH OF PoTTsviLLE VS. Safe Depo0it Bank. AdfjmMbroior qf 
Charles W. Pitman^ deceasedj owner or reputea owner^ tie. 

ik Bumioipal eUim for evrbrng or paving, filed agaiaft Ui« administrator af a 4eM- 
4ent, owner or reputed owner, or whoever majr be the owner, and deeeribing the 
lot or lots against which the lien is claimed, is a sufficient designatioa of the owner- 
flhip of the premises. 

Tht non-apportionment of moh a claim it not gronnd fbr itriking it from the docket 

Rale to show cause why the above municipal lien and all *pro- 
ceedings under it should not be stricken off for matter appearing on 
the record. Opinion delivered February 23. 1876, by 

Pershing, P. J. — ^The municipal lien in this case was filed under 
tiie authority vested in the town council of the borough of Potts- 
viUe, by an act of assembly passed the 11th day of April, 1859, which 
{yrovides ^that in all cases where the owner, tenant or occupier 
of lots in the said borough, in front of which the side-walks are not 
paved or curbed, shall neglect or refuse to pave and curb the same 
irithin sixty days after notice given to such owner, tenant or occu- 
pier, the town council may have said sidewalks paved and curbecL 
and the expense thereof shall be a lien upon the lot in front of 
which the same may be done, until paid, and the amount thereof, 
with legal interest, may be collected as mechanics' liens are. col- 
lected under existing laws." By a supplement to this legislation 
passed March 6, I860, the borou^ may recover in addition to the 
cost of the work twenty per cent in the manner prescribed in the 
act of 1859. 

Two reasons were assigned on the argument in support of the 
rule: first, that the Hen is filed against the administrator of C. W. 
Pitman, deceased ; and second, that it is not properly apportioned 
on the property. 

In the nling of mechanics' liens, the apportionment of a claim 
between two or more buildings, is provided for by statute. If the 
lien be filed against one of the buildings for an improper proportion, 
it can be adjusted by a jury on a trial on the scire fadajs under the 
direction of the court: 1 Har. 170. Under the mechanics' lien law 
where a claim is filed against two or more buildings owned by the 
same person, a failure to apportion it, has the effect of postponing 
it *' to the other lien creditors : " see sec. 13, act of 183S. I can find 
no case where a mechanics' lien was stricken off because not appor- 
tioned ; and as the statute under which this municipal lien was en- 
tered is silent as to apportionment of a claim for paving and curbing, 
the not doing what the law does not require, can furnish no ground 
for our striking off the claim as filed. 

Nor do we think we are re(|uired to strike off this lien because it 
is entered against the administrator of C. W. Pitman, deceased. It 
is the land that is proceeded against, and it is no defence that the 
defendant is not tne owner: QovMy vb. Pticey Dbtrict Court, 1847; 
6 Casey, 63. 

The proceeding is, in fact, against the lot or in rem^ 1 H. 247. In 
I* Original Edition, p. 380.] 
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Norihtm^ Liberties vs. Ooales* Hdrs^ 3 Harris, 245, it is decided that 
*^ a manicipal claim for laying iron pipe, filed against heirs of John 
Coates, deceased, owner or reputed owner, or whoever may be ownw, 
and describing the real estate against which it is claimed as a lien, 
is a sufficient designation of the ownership of the premises." The 
court below ^ordered the writ of scire fa4nas to be quashed, and the 
lien of the claim to be stricken from the record, for the reason that 
'Uhe term heirs of John Coates, deceased, designates nobodv." 
This action was reversed by the Supreme Court, as will be seen oy 
reference to the case. Mr. Justice Coulter says : " The act of as- 
sembly of 22d April, 1846. section 23, would seem sufficiently to 
cover the proceeaing." Tnis section may be found in Purd. Dig. 
page 1371. pi. 99. It provides that '' where anv person shall here- 
after die, leaving real or personal estate, which, by the existing laws 
of this commonwealth, is subject to taxation for State or county 
purposes, such propertv, so long as the same shall belong to the 
estate of such deceased person, may be taxed in the name of the 
decedent, or in the name of his administrator or administrators, 
executor or executons, or his heirs generally, or in the name of any 
of the administrators, executors or heirs ; and in taxing it in the 
names of the executors, administrators or heirs, it shall not be nee* 
essary to desi^ate them by their Christian or surnames," etc. 

If this section will cover the proceeding where the ownership is 
laid in the " heirs " of a decedent, it requires no argument to show 
that it will equally apply where the ownership is laid in the admin- 
istrator of a deceasea owner. 

In view of other applications of this kind, we may say that the 
striking from the docket of this claim would not extinguish the lien 
against the property. That is given by the statute, and continues 
until the expense incurred in curbing or paving is paid. It is nec- 
essary to file the claim as the first step toward the enforcement of 
the remedy for collection. If the first one is defective, another 
and another may be filed, and no prior one can be pleaded against 
the last 

The municipal lien in this case, deriving its vitalitv from the aot 
of 1859, Is independent of anv claim filed, which is out the mode 
of giving it fruitful effect, and is not afiected, like mechanics' liens^ 
by the running of time. Payment, and that alone, will extinguish 
it, and release the property tlound firom its grasp : See BournwmUe 
vs. Goodall, 10 Barr. 133. 

And now, February 23, 1875, rule discharged. 



9tpttaM$" Court, 9i)ila&elyl|ia. 
IkrATB OF Mrs. Maria Stille, Deceased. 

Tke aoeimivlatioiit directed hj thif wiU held to be void, and directed to be given tp 
the minor, tm dedded in l^ntplwnia Ch,'$ Appeal, 31 Legnl Intelligencer, 604 

Exceptions to auditor's report Opinion delivered February SOL 
1875, by 
DwiQHT, J. — ^Testatrix directed her executors to divide a fifth part 
l*OrigiiMl EiMon^p. 381.] 
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of her residuary estate into moieties, and to bold each on the fol- 
lowing '''trusts : To collect the interest and income tliereof, and ac- 
cumulate the same until a granddaughter reached full age or mar- 
ried, and then to hold said portion with the accumulation, as a fund 
in trust, to receive and pay the interest and iucome thereof, for the 
said granddaughter's sole and separate use during her natural lifey 
and after her death, for the use of any child or children whom she 
might leave, and in case of death without issue, then over to the 
survivor, and in case both died, then over to such of testatrix's own 
children as might then be living, etc. 

The points of decision are these three: First. Is the direction of 
this will to accumulate, void? Second. Do the accumulations, if 
void, go to the granddaughter 7 Third. If not to the granddaughter, 
to whom ? 

" The auditor submits that said direction to accumulate is thor- 
oughly transgressive of the 9th section of the act of April 18, 1858, 
S 9, Purd. 1245, pi. 9, and is void, because the right to the accumu- 
lations is not given to the said minors." 

This is the act : '* No person or persons shall, after the passing of 
this act, by any deed, will or otherwise, settle or dispose of any real 
or personal propertv, so and in such manner that the rents, issues, 
interests or profits thereof shall be wholly or partially accumulated 
for any longer term than the life or lives of any such grantor or 
grantors, settler or settlers, or testator, and the term of twenty-one 
years from the death of any such grantor, settler or testator; that 
is to say, only after such decease during the minority or respective 
minorities, with allowance for the period of gestation of any persoa 
or persons, who, under the uses or trusts of the deed, will or other 
assurance, directing such accumulation would, for the time being, 
if of full age, be entitled unto the rents, issues, interests and profito 
so directed to accumulate; and in every case, where any accumula- 
tion shall be directed otherwise than aforesaid, such direction shall 
be null and void in so far as it shall exceed tne limits of this act» 
and the rents, issues, interests and profits so directed to be accumu- 
lated contrary to the provisions of this act, shall go to and be received 
by such person or persons as would have been entitled thereto, if 
such accumulation nad not been directed." 

Under this act, a testator may settle any real or personal property 
in such manner that: First, tne rents, issues, interests or profits 
shall be wholly or partially accumulated during, Second, the mi- 
nority of any person who, Third, under the trusts of bis will would, 
for the time oeing, if of full age, be entitled unto the rents, issues, 
interests and profits so directed to accumulate. 

The chief and essential test for ascertaining if accumulations are 
lawful, is, would the minor, if of full age during the time the ac- 
cumulations are accruing, be entitled unto them ? That is to say, 
are the ^accumulations tne minor's property, minority being the 
sole obstacle to his present enjoyment of them? If so, it follows 
that he would take them as his property on arriving at majority. 
They must be his property by the will, that instrument fixing his 
title, and deferring his coming to his own. This leads us to look at 
I* Original Edition, pp. 382 and 883.] 
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the will, to see if Mrs. Stille's granddaughter was entitled by it to 
take these accumulations on arriving at majority, or upon entering 
into marriage. 

The will does its utmost to prevent this. It expressly provides 
that the granddau^ghter shall never have the accumulations. They 
are not to be paid to her en masse at that time, nor at any time. 
Still less are they portions extracted from a provision for mainten- 
ance during minority to be handed over upon the happening of 
either of the events mentioned in the will. On the contrary, this 
lady is the only person mentioned in the will, who, by the will^ is 
not to have the accumulations. Under the application of the chief 
and essential test, therefore, they are not lawiul. 

It has been argued before us that, if it is admitted that the accu- 
mulations are void, they must, nevertheless, be awarded to the 
minor by force of the proviso or the act, which is in these words : 
'* Provided, that notwithstanding any directions to accumulate 
rents, issues, interests and profits for the benefit of any minor or 
minors, it shall be lawful for the proner court, as aforesaid, on the 
application of the guardian, where tnere shall be no other means 
for maintenance or education, to decree an adequate allowance for 
such purpose, but in such manner as to make an equal distribution 
among those having eoual rights or expectancies, whether at the 
time being minors or of lawful age, because if the accumulations do 
not go to the minor, there is no fund out of which an adequate al- 
lowance can be decreed. It might be said that if it were admitted 
that the void accumulations do not go to the minor, the act might 
receive a consistent interpretation. The ledslature, by the act, has 
undertaken to distribute part of decedent^ estate, because unlaw- 
fully accumulated, and to say to whom it shall 20. It can certainly 
qualify the grant which it has the power to make and can say that 
if a minor is in distress, the court may take part of the void accu- 
mulations for the minor, and the parties contemplated by the act 
to take the rest. In other words, it can turn a rill from tlie stream 
of its bounty toward a child in need. 

But we think the true interpretation of the proviso is to qualify 
the will's direction to accumulate, not the legislature's direction to 
scatter abroad. The will may lawfully direct accumulations of the 
entire income, or the larger part thereof, during some minorities, 
and not provide a sufficient maintenance for the mfant ; but it may 
do this, provided, notwithstanding, such directions to accumulate 
for the benefit of the minor, that it shall be lawful^ for the proper 
court to divert the accumulations to *present necessities, when they 
are the last resource. " Where there shall be no other means for 
maintenance or education " is the expression of the proviso. No 
other means than what? The unlawful accumulations or the law- 
ful ? Clearly the meaning is that the lawful accumulations, which 
must be the property of the minor in order to be lawful, shall not 
continue to accrue during minority, unless the infant has other 
means of support; but if the infant has no property sufficient to 
maintain him, except his property in the form of the accumula- 
tions, the court may order an allowance out of the latter. 
I* Original Edition, p. 884.] 
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Now the accumulations are unlawful only because they are not 
made the minor's property by the will. As the learned auditor has 
observed : ''The directions or this will to accumulate are void, be* 
cause the right to the ' accumulations ' is not given to the said 
minor.'* How, then, are accumulations not given to a minor in any 
sense his property? What is the power which transmutes the 
property of a decedent not given to a minor by the " accumulating " 
clause into the minor's property and makes it a part of his means 
from which the court mav decree an allowance r If there is any 
other clause of the will which makes this change the power can be 
found in it. But in this will the direction to accumulate is in the 
residuary clause. The will is silent 

We must, therefore, look elsewhere. The act of 1853 says that 
the unlawful accumulations shall go to and be received by such 
person or persons as would have been entitled thereto if such accu> 
mulation had not been divested. 

It will be seen that the act itself does not determine specifically 
the individual recipients. It merely designates them as " those who 
would have been entitled " to the accruing products, in case the will 
had been silent respecting their destination. The title roust be 
found, as already mentioned, either in some other clause of the will 
or in some statute or rule of law. This will may be searched in 
vain for such title. We are remitted to a statute or rule of law. 

By the statutes the undisposed part of a decedent's personal 
estate usually goes to his next of kin. The rule in England is thus 
stated in Smith on Executory Interests, § 741, III. : '* Where the in- 
come of residuary property is to be accumulated prior to the 
vesting indefeasiblv of such residuary property ; the income accra- 
ing . . . uponjjr from such residuary property, goes to the heir-at- 
law in the case of real estate, or to the next of kin in the case of 
personal estate." 

To this rule there is an exception in this State. The Penna. Cb.'# 
Appeaiy 31 Licgal Intell. 60, decided that if a will directed unlawful 
accumulations to be made during the minority of an infant to be 
capitalized and the interest of the capitalized accumulations to be 
paid to '*'the person^ formerly an infant, during life, from and after 
the attainment of majority, the unlawful accumulations are the 
property of the minor. 

In conformity with this decision we decide that accumulations 
made contrary to the statute by the trustees under Mrs. Stille's will 
are the property of the granddaughters. We will make a decree 
drafted pursuant to this decision by counsel, 

Siqnrtme itami of Vtiutooloatiia. 

LOBEB V$. BiSSELL. 

All irr^nlAr endoneroent of a note should put a purehaaer on inqidrj, and allMs 
him with notice of the equitiet of the partiee. 

Error to the Common Pleas of Crawford County. Opinion de- 
livered January 4, 1876, by 
Srarswood, J. — It appears by the evidence that the defendant 
[* Original Edition, p. 385.] 
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b^low hud ei^Orsed his name on the back of a note drawn to tto 
ordef ^f McFarland at his, McFarland's, request, and upon the as- 
suran^ that it was a mere matter of fbrtn and he would not nego- 
tiate it The defendant's endorsement was in law upon the condi- 
tion that McFarland should assume the position of first endorse: 
Shafer vs. Farmers* and Mechanics' Bank. 9 P. F. 8. 144. At the tittle 
it Wae fiUBt presented to the plaintiffs lor discount it may hare been 
in that position, and if it was it bore on its face distinct, tmequito- 
cal evidence that it had not been negotiated in the ordinary course 
of business. To make such negotiation it should have appeared 
that McFarland had endorsed to Losee, and Loeee back again to 
McFarland, in whose hands the note was when it was offered far 
discount But the most important link in the chain was wanting 
— the first endorsement by McFarland. For him to n^otiate the 
note without such endorsement was to attempt a fraud on Losee 
and was of itself sufficient to put the plaintiff upon inquiry. Such 
inquiry would have developed the fact that there was no considera- 
tion as between McFarland and Losee, and that McFarland was ne- 
^tiating the note contrary to his express agreement The learned 
judge below thought that if the endorsement by McFarland was 
made after discount and before maturity, it established the banafidss 
of the endorser, but not after maturity. Why not? Bissell A Co. 
bad notice of tne irregular character of the paper when they took 
it, and if that can be helped bv putting it afterwards into regular 
j^ape, it miffht be done as well after maturity as before* Endorse- 
ments may be filled up in full or stricken out on the trial so as to 
conform to the declaration. If there had been no defence as be- 
tween McFarland and Losee the endorsement in question might 
*have been tnade on the trial. But to determine the character of 
the endorser as a Ixmafide holder for value without notice, the point 
of time at which h^ parts with his money is the' impofiant fact If 
the paper was then on its face irregular — out erf* the usual course of 
busmess—- the effect of that knowledge on the endorser could not 
be prevented by subsequently putting it in a regular shape. We 
think, therefore, that the second assignment of error must be sus- 
tained. 
Judgment reversed and a venire Jaciaa de novo awarded. 



Cmnrt of dommm ^koM, 0drtttUciU (tomtg. 

RutA Lbib et oLf Administraiors, Daniel H. Leib, Dieeased, vs. James 

Lanigan. 

It k b6 ief^oee to s tnit on an aeeommodatioB note, brought bf the «ndoreee Main^t 
ibt mttktt, that the mdone^ purchased it for a Iom sum than its face called lor. 

Rule to show cause why judgment should not be entered for 
want of a sufficient affidavit of defence. Opinion delivered March 
8, 1876, by 

Pisi^iNG, P. J. — ^The affidavit of defence in this case alleges that 
the note in suit is one of several renewals of an accommodation 
note made by the maker (the defendant) for the benefit of the 
29 i*Original Edition, p. 8S»Ji 
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{Mwee, by whom it was endorsed to the plaintiff, and that the plain- 
tiff, with the knowledge tliat the maker received no consideration 
from the payee, discounted the original note and the renewals at a 
usurious rate of interest Defendant avers that on this ground he 
is entitled to a credit on the note in suit of five hundred doUara and 
upwards. 

In support of this as constituting a defence the case of Oaul vs. 
WUU8y2 Casey, 259, has been cited. There the holder, who was the 
second endorser, was allowed to recover from the maker of an ao> 
commodation note the entire amount according to its tenor, though 
the discount at each negotiation exceeded six per cent It is said, 
however, by the court, that the plaintiff had no notice whatever of 
the purpose for which the note was made. Want of knowledge in 
that case is made to distinguish it from this one, where knowledge 
on the part of the plaintiff that as between the maker and the 
payee the note was a mere accommodation, is distinctly allied. 
Suppose the allegation to be proved, we do not think it would stand 
in the way of a r^overy by the plaintiff. The bona fide sale of a 
note, bond or other security at a greater discount than would 
amount to legal interest is not, per te, a loan, although the note may 
•be .endorse4 by the seller, and he remains responsible: 9 Peters, 
.103 ; 6 Ohio St R. 19. An action by an endorsee against the maker 
cannot be defeated by showing that no consideration passed to the 
maker from *the payee and endorser. It is sometimes said that 
such defence is good against the endorsee, when he took the paper 
with notice of the want of consideration, or of any circumstances 
which would have avoided the note in the hands of the endorser. 
But the case of an accommodation note, whether made or endorsed 
for the benefit of the party to whom the maker or endorser intendis 
to lend his credit, is an exception to this rule. If A makes a note 
to B or his order, intending to lend B his credit, and gives it to B 
to raise money on, B cannot sue A on that note ; but if he endorses 
it to C, who discounts the note in good faith, knowing it, however, 
ito be an accommodation note, and without valuable consideration, 
C can nevertheless recover the money from A. The maker may, 
therefore, have a defence against the payee which he cannot have 
against the endorsee, who has knowledge of that defence: 1 Pars. 
Con. 215. In addition to the authorities cited by this author, we 
may refer to Moore vs. Baird, 6 Casey, 138. That case decides that 
'* the endorsee of an accommodation note may recover the whole 
amount of it from the maker, although he purchased it from tiie 
payee at a greater discount than six per cent" And this is true, 
though the holder at the time he purchased, knew that it was an 
accommodation note, and that there was no consideration between 
the ihaker and payee. This case decides every question raised by 
the aflSdavit of defence before us. 

The subject is discussed at length in 2 Pars, on Con. 221, et $eq. in 
the section on "Sales of Notes and other Chosea in Action." S^ 
also Fkdlweiier vs. Hughes^ 5 Harris, 440 ; Lord vs. Ocean Bank^ 8 
Harris, 384. 

The.nuiker of the note is called on in this action to do nothing 
l*Original Edition, p. 887.] 
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more than he has promised. He has nothing to do with the fact 
that the holder of the note purchased it for a less sum than its face 
called for. 

And now, March 8, 1876, it is directed that the rule be made ab- 
solute, and that judgment be entered in favor of the plaintifiF for 
want of a sufficient affidavit of defence. 



Cotnt of Comnm Jl^km^ Sk^ttsUdll Cimtt^* 
David G. Yuekgling vs. The Com missionebs of Schuylkill County. 

Before the Coart of Ck>iimioii PleM can entertain an appeal for an increased asaeae- 
. ment, there moat be an appeal to the board of oommlMionen and a final decision 
by it 

Petition for an appeal by plaintiff from the increased assessmerft 
of two lots and brewery. February 1, 1876, motion on part of de- 
fendants to quash the appeaL Opinion delivered March 8, 1875, by 

Green, J. — We think this application for an appeal from the de- 
cision of the commissioners as to the increased assessment of plain- 
tiff's *property is premature, for the reason that the evidence before 
us shows that there has been no final decision of the commissioneito 
as to this assessment The notice of the increase was signed and 
given by the assessor, and the evidence clearly shows that the board 
of commissioners intended hearing an appeal from the increased 
assessment. No time was fixed for the hearing of an appeal, and 
no appeal has been made to the commissioners. Had sucn a time 
been nxed, and had the party then neglected to attend his appeal, 
he would have been deprived of the benefit of an appeal to the 
court But no time for such an appeal having been fixed, we think ^ 
that under the provisions of the act of assemoly of April 16, 1834, 
sea 16, Purdon^s Dig., vol. 2, page 1361, pi. 27, Mr. Yuengling has a 
right to an appeal at any time l^fore the payment of the tax. The 
section reads as follows : '^ It shall be the duty of the commissioners 
to hear appeals at any subsequent time when thev may be in session, 
previous to the payment of the tax, and to make such alterations 
as they might have done on the regular day of appeal; provided,'' 
etc. Therefore, before entertaining this appeal, we think there 
must be an appeal to the board of commissioners, and a final de- 
cision by it, after which a party ag^eved may appeal to the Court 
of Common Pleas in accordance with the provisions of the act of 
assembly of May 10, 1871 : Pamphlet Laws, 1871, p. 665. This case , 
is readily distinguished from Kimber vs. The OoutUv of Schuylkilly 8 
Harris, 366. The facts of that case show that there had been a final 
decision by the commissioners of the assessment, and therefore the 
appeal lay to the court In the present case, as we have before said, 
there has been no such decision, and therefore the present applica- 
tion is premature. 

An appeal to the commissioners may save any necessity for fur- 
ther litigation. If we were to entertain this motion for an appeal, 
at tiie present stage of these proceedings, it would establish a preo* 
\:^OHginat Edition, p. 888.] 
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adent that might be the flouide of mmsk neodlMi IMgatidii 

The present proceeding is not an appeal, but a petition fcr «n «i^ 
ptsA^ and for the reftsmis givm ire are «MMtr*iiied to disallow the 
Mme for the preseal 



Court of Comtnon 91^^ St^nsOciU tf omttg. 
Charlbi KKicttt M RoBnt Biftiifn and JMK &anlet. 



improvements, engines, pnmpe, machine 
aereMs,ftadl ixtnrei Mil vp by tk« tenants: " ' 



iprovements, engines, pamps, machinerr. 
• : " bal this deet not kpp\f to ettrf kiad 
elttdetf. A deseripciofi of a house and lot^ 



Under tb^ aet of Fehrttair 17, 1858. a iMiehold iat^rMt in real Mtate ia Aad#lfce 

subject of a mechanics'^ lieu for '' all 

aereMs, and ixtnrea pvt vp by th« tens — . 

•f leasehold. A dwsUing house is not iaoli 

as "situate on the west side of the railroad and road leading from Pottsvilto l« Si. 

Clair in said oonntr/' decided to be too yague and loose. 
•^1^.— WheUmr a Mehaiiics' lien whi«h ofldjr MUu a Hsn apra the baildiag is 

auffieieiit to bind the property. 

Rale to show cause why the medianics' lien should not be stridteli 
off for reasons appcwing on the face of the record. Opinion de- 
livered March 8, iS76, by 

Grren, J.— This claim is filed against a certain building, aad 
^ the lot or piece of ground on which said building is erected (is oti 
ground rent and not the prop€»-ty of said defendant)/' situate, eti., 
and the plaintiff ''daims to nave a lien on the said building, from 
Mie time of its commenoemeut, for tiie turn specifiod aecoroing to 
the act of assembly," etc. 

Does the lien set forth such an interest in the teal estate as to 
tnake it a valid lien? If the lien intended to describe a technical 
ground rent, as it Mcists in this State, and that the defendants wei% 
' Ihe owners subject to such a ground rent^ then there is no doubt 
that such an estate might be made the subject of a lien. Tli^ 
^bwners of such an estate are owners of the fee, and the property in 
ttiB ground is in them. The owner of the ground rent has an eo- 
iate of inheritance in the rent, the other has an estate of inheritance 
in the land out of which the rent tssues : trmm vs. Bank (tf thi UnMl 
States, 1 Barr, 349. But I think that the lien in asserting that the 
lot is not the property of the defendants negatives the idea that the 
defendants are the owners, subject to such a ground rent as we have 
described. If we give effect to all the words which describe the 
interest of the defendants in the lot, the result will be a leasehold 
Interest. The act of February 17, 1868, Pamph. Law8> for 1858, p. 
30, gives a lien to mechanics and material men against leasehoui 
states in the counties of Luzerne and Schuylkill for ''all improve- 
ments, engines, pumps, machinery, screens and fixtures erected or 
Kt up by tenants of leased estates on land of others,'' but it hM 
m decided that this does not apply to every description of lease- 
hold. It has been held not to apply to pri^rate hocMes put up l^ 
tenants under their leases. The act has been extended i>y k^M*- 
tion to a large number of other counties. In ScknUdt vs. AtiMltpng^ 
to Pitta, L. J. 53, it is decided that the act does not embrace private 
dwellingB eteoted by tenants independent of thdr workib See- alee 
[:'0riginalSdiiim,iK9S».'] 
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MriA Mufihme Cb. v». Mo^$ AOmr., 19 Pitt«, L. J. 85, In Uif 
wesant caae Ibe lu^n iimply d^cribed a twcH»tory frame buildiiiip, 
tritbout r^erenoa to any purpo9« for wbioh i( i» erected, and in thu 
K^pcct X tbink it is demiiYiv A party to be entitled to the bene^t 
ef a lien must bring bimaelf aflKrmatively witbin tbeprovi8ion8 q4 
ibe Jaw giving the lien : Biurdo^'fi Appeal^ I Harrie , 49?. 

The bouee and lot are deacribed as ^ situate on the west side of 
the railroad and road leading from Pottsville to St Clair in said 
eonnty." Socb a d^K^ription as tbia is as vague and loose as any 
that can be "^imagined^ It gives scarcely any information what- 
•ver, and jpves notice to nobody, particularly wben we take injio 
oonsideration tbat tt)e lien asserts that the defendants are not the 
owners of the property* A great many loose and vague descripr 
tions in mechanics' liens have been sustained by the Supreme 
Court, but none $0 entirely devoid pf certainty as this. The 
present case more ne^^ly resembles that of W(Mmn vs. BussM^X 
^arr, 499, where the property is described aa ^' a double saw-mill in 
Clarion county, situate on the waters of the Clarion river and on 
the east side of the eaid riv^," in which the deecription was h^ 
to be too vague. 

It is wortiiy of nation that the daim is filed against both building 
and lot of ground, but a lien is claimed onlv acainst the buildinf. 
Whetb^ such a restriction of the Ilea would be iic^tal, it is not a4 
prseent necessary to determine. For the reaaona already givea» 
fbe rule to strike off the mechanics' lien 10 made absolute. 

Rule absolute. 



0itpr«Ma Comt of 9MiW]HiMi<i* 

KiRBY v$, 1^ PENifSYLVANiA R. R. COMPANY, Operating the Brie 

and Pittsburgh Railroad. 

f})e ftct of April 4. 1366, enacting that penoun ^g«£«d abpvt tli9 premiies of a r^ 
road company, although not employea by the company itself, should only have tM 
same rignt to reooTer against uia vailrsad lor an if^sry as ana of its emplajFis 
litiUll him, if cgpstitutionaL 

Error to the Court of Oommon Pleas of Mereer County. Opin- 
\fm delivered January 4, 1875, by 

Agnew, C* J. — ^The Bharon and Greenfield Railroad if a coal rait- 
way, terminating above grade near to a side track of the Erie and 
Pttt^Hirgh Railroad. The care of tiie latter are ran out upon the 
aide track to receive the coal from the former, by neane of schutca 
from above. The plaintiff wae employed, not by the Erie and Pit^- 
|>urgh Railroad Company, or ita lessee, but by others, to assist in 
running the coal througrh the schutes into the ears bdow standing 
on the side track. While so engaged, and standing on a oar, direct- 
Inflr the movement of the coal into the ear, a train of cars laden 
with limestone, becoming disengaged from a loeomotive drawing H 
away, ran off down grade, and entered the side track, the switch of 
^hich had been left open by the servants of the defendants running 
.^Qt the side track ; the limestone train struck the coal cars standing 
•fn the ride track with great violence, thro¥ring the plaintiff off the 
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oar on which he was engaged, and injuring him badly. An action 
for this injury was brought against the Pennsylvania Company, the 
lessees operating the Erie and Pittsburgh Railroad. On the trial 
the plaintiff was non-suited *under the terms of the first section of 
the act of April 4, 1868, P. L. 68^ in these wordsj ** That when any 
person shall sustain personal injury, or loss of hfe, while lawfolly 
engaged, or employed on or about the roads, works, depots and 
premises of a railway company, or in or about anjr tram or car 
therein, or thereon, of which company such person is not an em- 
ploy6, the right of action and recovery in all such cases against the 
oompany, shall be such only as would exist, if such person were an 
employe. Provided, that this section shall not apply to passengers." 
Is this a valid law? Had the legislature the power to pass it? The 
oase of the plaintiff evidently faUs within its terms. The propriety 
^of the law IS not a question before us. If the legislature had the 
eonstitotional power to pass it, repeal is the only mode of annulling 
it It may be considered that the natural rights of men, among 
them that of personal security, are guarded by the bill of rights, 
and '^that all courts shall be open, and every man for an injury 
done him, in his lands, goods, person and reputation, shall have 
semedy by due course of law, and right and justice administered 
Without sale, denial or delay." But in what respect does this law 
trench upon this guaranty, or indeed on any other in the constitu- 
tion ? The person to be affected by it, must be one lawfully engaged 
or employed on or about the road, etc. To be thus engaged he 
must be there by his own consent. He is therefore voluntarily 
there, to perform some act or business connected with the road, or 
its works. He knowingly assumes a relation regulated by the law, 
and thus places himself under the operation of the law which 
governs the relation. He is not bound to assume the relation, and 
when he does, he acts with his eyes open. The law is not retro- 
spective, and takes from him no remedy for an injury already sus- 
tained. The relation he assumes is one of danger, and the fact of 
danger authorizes regulation by the State, as the conservator of the 
lives, security and property oi her citizens. It is a police regula- 
tion, having respect to the general good, to forbid individuals from 
undertaking a dangerous employment, except at their own risk, to 
the same extent as if they were in the immediate employment of 
the railroad company. Leaving each one to assert his proper 
.remedy against the person whose act or negligence does him the in- 
jury, the law says to him that the legal principle of respondent 
superior shall have no place in this particular relation ; that as a 
matter of proper policy for the good of all, those who voluntarily 
venture into employment alongside of the servants of a railroad 
oompany, shall have just the same remedies, for injuries happening 
jn the employment, that these have, and none other. In doing 
this, no fundamental right of the person thus voluntarily ventur- 
ing, is cut off or struck down. Tne liability of the company for 
the acts or omissions of others, thouf^h the^ be servants, is only an 
offspring of law. The negligence which injures is not theirs in fact, 
but only by imputation of law. *The law which thus imputes i% 
i^Oriffinal Edition, pp. 391 and 392.] 
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to the company, for reasons of policy, can remove the imputation 
from the master and let it remain with the servant, whose negli- 
gence causes the injury. It is unnecessary to refer to the long hne 
of decisions asserting the general power of l^islation when unfor- 
bidden in the constitution. Finding no prohibition against such a 
regulation of persons lawfully engaged or employed upon a rail- 
road or iljs works, the section quot^ of the act of 1868 is not uncon- 
stitutional. 
The judgment is therefore affirmed. 



Cottrt at Comtnoti flleas, SctinslkiU Comttfi. 
Mercer Mining Coupaky vs. McKee, Administrator. 

Ae defendant's intestate was the owner of coal land. He and the company entered 
into a coutmet for the eoal, the company agreeing to pay therefor ^* the snm of 
ten cents for each ton (2240 lbs.) of sereenea coal, mined an<l removed from said 
land." Two screens were erected, one for "lump coal," and another for "nut 
coal," and both )»arties assented thereto, and the coal wa8 8hipi>ecl to market. 

The company resist the payment for " nut" coal on the ground that only " lamp " 

, coal was understood in the contract as coal. 

J7r/J, that wharever may be the relative value of the di£*erent grades of coal in the 
market, orthe lues or profit on the same, the liability of the company to the de- 
fendant for the coal taken cannot be affected by it. 

Error to the Common Pleas of Mercer County. Opinion deliv- 
ered January 4, 1875, by 

Mercur, J. — The question here lies within a narrow compass. 
The defendant's intestate owned coal lands. He entered into a 
written agreement with the phiintiff in error, by which, inter alia^ 
the latter was to have the coal thereon, and agreed to pay therefor 
** the sura of ten cents for each ton (of 2240 lbs) of screened coal 
mined and removed from Siiid land." 

In this action the defendant in error claimed to recover for the 
coal only which the company had actually screened and removed 
from the land. The company showed that they had taken two 
sizes or kinds of coal. That in preparing it for market they used 
two screens ; by the use of one they prepared " lump coal ; " by the 
use of other " nut coal." They denied their liability to pay for the 
latter, and offered to prove that it was not known among coal deal- 
ers or miners as screened coal, in the general acceptance of that 
term. 

It is unquestionably true, as a general rule, that the meaning of 
a term or name given to any particular article in a trade or busi- 
ness may be proved by persons engaged therein, when that term 
or name is used in a contract. This is admitted for the purpose 
of ascertaining the meaning with which the word was used by 
the parties. This rule of evidence is too well settled to be now con- 
troverted. . 

*The question here, however, is as to the application of this law 

to the undisputed facts in the case. The plaintifiEs in error did 

screen the nut coal, and did ship it to market They bad no right 

to screen and remove any coal without paying for it. If the con- 

[*Oriffinal Editim, p. 893.] 
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tention was whether the company had omitted to flor^en aod r^ 
move the largeet practicaUe quantity of eool^ for market, then the 
relevancy of the testimony ofiered wonld be evident^ 80 if the de- 
fendant in error had denied the right of the company to Borean the 
nut ooal, and had forbidden its removal, the evidence woaM have 
beim admissible. Here, however, the company had elected and 
determined what coal they would screen and remove. The defend* 
ant assented to it; he accepted and ratified the act: the minds of 
the parties thus met ; the act of the company made it screened coal 
in fact; the defendant confirmed it; the company is now estopped 
from controverting it; they cannot now show that it ought not to 
have the naipe and character which their acts have given to it 
Nor would evidence to prove that when the contract was made 
there was no market in that vieinitv for nut coal, and that it did 
pot pay the expenses of mining and marketing^ change the result 
Whether it was then and there in demand is unimportant It has 
since been in demand and has been removed and sold. The Ques- 
tion whether it was mined and marketed at a loss or at a pront to 
the comi>any is wholly irrelevant The contract recognises no 
such distinction. The liability of the company to the defendant 
for the coal taken cannot be affected by it 

We see no error in the rejection of the testimony, mt in tba an- 
swer and charge of the learned judge. 

Judgment aiffirmed. 



titifittmt Court of yctuifgloditict 

Turn Danville, Hazleton A Wilkebbarrs R R. Go. m; GhoJir 

HABT ei oL 

In deterfDiniiig the daniaget of a property owner, whoee land li appropriated kf a 
railroad oompany ibr Ito road, evidence of the element! of oompatation of diiadTan- 
tagee, the Banner the road euti through the traet, the fields it epoile, tha fcaoiag 
rendered neoeesary, ditching, embankment, etc^ it admiasible to enable (bt viawait 
or the Jury to reaoh a just condiuion npon the whole matter. 

Error to the Court of Ckmimon Pleas of Northumberland Ooon^. 
Opinion delivered Febrttary 8, 1876. 

Pbr Curiam. — It has been held by this court in numerous cases 
that the true rule for determining the damages of a property owner, 
whose land is appropriated by a railroad company for its road, k 
the difference of value of his entire ^'tract, as a whole, as it was 
before the railroad was laid upon it, and as it is or will be after the 
road shall have been completed. But it has never been said or 
held that the elements of computation are not to be given in evi* 
denoe, as the means of enabling the viewers or the iury to reach a 
just oonclusion upon the whole matter. Bo to hold would be to 
contradict the act authorizing the view and assessment The act 
of. February 19, 1849, known as tiie general railroad law, requires 
the viewers, after having viewed the premises, to estimate and de* 
termine the quantity, quality, and value of the lands so taken at 
oocupied ; and having due regard to, and making a just aUowMiai 
l^OHginol AfOicm, p. SW.] 
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for th0 iMlTiiiitages which have resultecl, or mi^y eeem likely \o f^ 
salt ; am} after having made a fair and just oomparison of the advan* 
tagea and disadvant^ee, tliey shall egtimate and determine whether 
any, and, if any, what amount of damagea haa been sostained, and 
make report There may be many dieadvantagee to be oonsidered 
before Ik jnet idea of the value of the whole tract, after the road ehall 
have b^ built, can possibly be form^--^the manner the road 
eute throuffh the tract, the fields it spoils, the fencing rendered 
necesaary, ditdiing, embanking, etc. To witibhold the evidence of 
disadvantages is to disr^^ard the act itself, and to prevent the view- 
ers or jury from being able to compute the true value of the whola, 
The rule therefore contended for by the plaintiff in error is not kkr 
fringed by admitting the evidence of thos^ things which constitute 
elementsin the final computation* 
Judgment affirmed. 



Court of Commoti ^l^oo, 0d|ttClldU Cotrntg. 

CbmininnBAi/rH «t r«(. D. B. Althoimei, PacsroN Miller and W. W* 
Jones, Comaiissioners, etc^, v$. D. P. Thoicpsoii, treasurer and 
coUector of Porter Township. 

The sppropriate funotioDi of a mandamns are the enfiroement of d^tief to th^ piiblle 
by inBcers and others who either neglect or refute to perform them. 

Ap a«tof the legitlatnre vuftt Tiolate some prohibition, either expressly ojf neeesi>srilr 
implied^ dther of the Federal or State constitution, before k can be pronounced tf 
the judicial de]Mirtment unconstitutional and void. The court cannot prononnoe s 
tax unconstitutional on the mere ground of injustice and inequality. 

The legislature may rary the nature and extent of reinedies, as well as the times as4 
Bo^ in which these remedies mav be pursued, but the abolition of all remediea 
by a lav operating in pngsetUi i^ \^e inlpairing of the oblljg;ation of the oontraot| 
and therefore unconstitntional. 

Alternative manijamns. Opinion delivered March 14, 1875, by 
Pershino, p. J. — By an act of assembly parsed the seventh of 
♦April, 1869, the relators were appointed commissioners to lay out a 
State road in the counties of Schuylkill and Dauphin. This rood 
was ta be constructed at the exnense of the individuals and companies 
owning or occupying lands through or contiguous or adjacent to 
said road, and this to embrace in Porter township, Schuylkill 
county, all the lands north of said road up to the north line of said 
township. This is foUowed by a proviso that the parties at whose 
Mpeiis^ the road is tp b^ constructed shall not be compelled to 
contribute for that purpose any greater or other sum than the road 
tales which may be assessed at the rate and in common with the 
lands and property of others, with an apnropriation of all the road 
tames thereafter to be assessed upon the lands mentioned, together 
with such otiier sums ns might be advanced by said individuals or 
(NNnpanies to the opening and construction oi the road by the sa* 
parvieors of the respective townships. See P. L. 738. 

A supplement to this act, pa^sed February 27. 1872 (P. L. 171\ 
anlfMrged the power of the commissionera. They were empowerea, 
initead of tb^ township supervisors, t9 tftl^e charge of the construo- 
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tion of this State road, and to let the same out on conteust, in sec- 
tions. For a proper understanding of the present controversy it 
seems necessary to quote the second section of this supplement at 
len^h. It is in these words: ''The said commissioner, or a ma- 
jority of them, shall receive from the township road-tax collectors 
and county treasurers all taxes already in, or hereafter to come intci 
their hands, and any money advances that mav be made by indi- 
viduals or companies, which are applicable under the same act to 
the opening and construction of saia road, and shall use. and pay 
out tne same in repaying any expenses incurred, or advances or 
outlays heretofore made by any individual or company, for the 

!>urpose and towards making the road under their contracts tbere- 
br aforesaid and otherwise ; and any individual or companv liable 
to the expense thereof under said act, who has heretofore advanced 
or expended any sums, or shall hereafter advance to said oommis- 
sioners, or a majority of them, any sums to and for the opening and 
construction of the road, or of any portion or piece thereof, shall be 
credited with the same, and shall oe entitled to and shall receive 
fiN>m the commissioners, or a majority of them, a certificate of the 
sums BO advanced or expended ; and each and all of such ftums 
shall be repaid on each such certificate, with interest, throc^h and 
by means of all the road taxes which are in and by said act directed 
to be appropriated and applied to the opening and construction of, 
said State road, either by said commissioners receiving and paying 
over road 'taxes on such certificates, or by the road supervisors or 
collectors of road taxes in the respective townships, crediting the 
taxes as they are hereby required to do from time to time, and as 
requested by any individual or company, whose lands are liable on 
any such certificate or certificates, *or by both such methods, until 
all such certificates are paid off and the road is completed.'' 

In their suggestion filed the commissioners set forth the act of 
1889 and the supplement passed in 1872 ; their acceptance of the 
duties imposed and their compliance with the provisions of said 
acts of assembly. They state that " for the purpose of opening and 
constructing said road and paying the contractors theref<Nr they 
loaned a large amount of money on certificates, or obtained an ad- 
vance of large amounts of money for the purpose of making and 
opening said road," for which they " gave certificates of the sums 
so advanced according to the second section of the supplementary 
acts, and that there is now outstanding and unpaid a large numb^ 
of said certificates which amount to $25,000, or thereabouts, which 
certificates are now due and unpaid." 

The relators further represent that David P. Thompson was the 
collector of road taxes in the years 1872 and 1873, for the township 
of Porter, and that during that time he collected in cash a large 
amount of taxes, which under the acts of assembly aforesaid, were 
applicable to the payment of the before-mentioned certificates, 
which taxes were collected by said D. P. Thompson upon and firom 
the lands and other property which were appropriated for the open- 
ing of said State road, and subject to the reaemption of said certifi- 
cates ; that prior to the time of the filing of the suggestion in this 
[^Original Editum, p. 896J 
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case, the relators demanded of said D. P. Thompson the payment 
to them of all the moneys collected by him from taxes assessed on 
the lands and other property appropriated to the making of said 
State road, and that said Thompson, in violation of his dutv, has 
n^lected and {HMitively refused to pay over the same to the relators, 
and that for this they, the relators, nave no specific legal remedy. 

The appropriate functions of a mandamus are the enforcement 
of duties to the public by ofiScers and others, who either neglect or 
Tefuse to perform them : 1 Wright, 279. Where a clear and specific 
duty is positively required by mw of any ofiScer, and the duty is of 
a ministerial nature, involving no element of discretion and no ex- 
ercise of official judgment, mandamus is the appropriate remedy to 
compel its performance, in the absence of any other adequate and 
specific means of relief, and the jurisdiction is liberally exercised in 
all such cases: High's Extraordinary Legal Remedies, 26, where 
many cases are cited. The existence of a remedy by an action on 
the case against a public officer for neglect of official duty, does not 
supersede the remedy by mandamus, since such action can only af- 
ford pecuniary compensation and cannot compel the performance 
of the specific duty required, lb. 19. Applying these general prin- 
ciples and taking into consideration the fact that the relators are 
officers deriving their powers directly from the legislature, we 
think they have a right to the alternative writ of mandamus issued 
at their ^suggestion, and that they have no other specific legal rem- 
edy. This answers the first and second divisions of the return and 
answer of the defendant 

The respondent, in his return, alleges that the acts of assembly 
of 1869 and 1872, whence the rektors derive their powers, are un-* 
constitutional and void. A number of reasons are assigned in sup« 
port of this position. A discussion of this question would extend 
this opinion to an unreasonable length. Taxation has taken almost 
every shape, and within comparatively a few vears many important 
cases on tnis subject have been determined by the Supreme Court 
of the State. We will content ourselves by a brief reference to a 
very few of the authorities. 

An act of the legislature must clearly transcend the limits of the 
power confided to that department of the government, or morel 
properly speaking, it must violate some prohibition either expressly 
or necessarily implied, either of the Fedeml or State constitution, 
before it can be pronounced by the judicial department unconstitu- 
tional and void : DwtoMb Appeal, 12 P. F. S. 491. The court cannot 
pronounce a tax unconstitutional on the mere ground of injustice 
and inequality : Weber vs. Reinhard et aL, 23 P. F. S. 870. To make 
an act of the legislature void, it must be clearly not an exercise of 
legislative authority, or else be forbidden so plainly as to leave the 
oaee finee from all doubt : Sharplesa vs. Ma^, etc., 9 H. 147. It 
must be remembered that a great deal of vicious legislation maybe 
had within the boundaries of the constitution. The courts often 
find themselves unable to set aside acts of assembly on ccnstitu- 
tional grounds, which they would be glad to repeal if they had a 
ooostitutional veto : OominonweaUh vs. Oom, of Allegheny Cb., 8 Casey, 
{^Original EdUUm^ p. 897.]. 
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21& Every prosumption i9 U> bo made ia iavor of the right of tax^ 
atioD. If the case 10 within the principle of taxation, the propoiv 
(ion of coatribaiion and other details are within tlie diecreiion ol 
the taxing power: Hamm^U ve. Phiioddphiig, 15 P. F, S. 14«. An 
act of the renuBylvania Its^islature was held to be nnwi^e and a»> 
JQst, but because it came within no express prohibition of the eon- 
atitution it was sustained: SaUerle$ vs. Hntiiuvmn^ t Peters, 180. 
In short, a reference to the highest authorities will ahow thai Uie 
le^slation out of which the present controversy arises mi^ be " ua* 
wise," '*' unjust," ^ unequal" '* oppressive," " vioious," aiul etill be 
*' within the boundaries of the constitution." 

It might not be proper for us to pronounoe upon this legislatiim 
in any other way than judicially ; and looking at it in that way, wo 
cannot, *' without doubt or hesitation " (9 H. mifrra\ prooouooe it 
unconstitutionaL 

Proceeding with the aaswer of the respondent, he admits that 
there is in his handa a balance of $1,831, but denies that it ia ap» 
pUeable to the making of said State road, and avers that the same 
IS required to lepair *Uie roads and bridgee of Porter town0hip: 
that the roads of said township are in a yen bad condition, and 
that all the money .of the township is required for their immediate 
repair.* 

In a proceeding of tbie kind it ia an established rule that every 
allegation of a return must be direct, and muat be etated in the 
most unqualified manner, not inferentiallv or argumentatively, but 
with certainty and plainness, 8 Cas. 218, 1 Wr. 237. The respondent 
admits he was the collector of road taxes for the years mentioned in 
the suggestion. Did no taxes come into his handa, which, by the 
acts of 1869 and 1872, were especially appropriated to this road? 
If not, he should have said so in plain terms. That tha money in 
hie hands is not applicable to this State road, may be a miere inier- 
f noe of his own, as ne fails to furnish any facts which led to his oon- 
rlusion. We must hold thia part of respondent'a return to be un* 
certain and evasive. 

In the fourteenth paragraph of his answer, the respondent statee 
that the said $1^831 is deposited in the Government National Bank 
of PotUville, and is claimed by C. Tower, in the case of the Oam^ 
monumUh ta^rtLC Tower vs. D. P, Thofnp9$H^ treasurer and collector 
of Porter township (the defendant), anci the Govermnent National 
Bank of Pottsville ; that a mandamus isaued to No. $23, March 
T^rm, 1873, which is now pending ; that said C. Tower claimed the 
money in that proceeding under the authority of the preeent r^ 
lators, and that until eaid mandamue ie removed, tlie court cannot 
award a mandamus aa asked for by the relators in tbie proceeding* 

It will be seen by referring to the second section of tlie suppler 
mental act of 1872, that Uie only duty imposed on the defendant aa 
«^lector of road taxes, in rebtion to the certificates which tiie eom- 
niissioners were authorised to issue, was that of crediting the road 
taxes on such certificatea. The alternative mandamus to No. 522, 
March Term, 1873, waa tp compel th^ collector not to credit taxes, 
put to pay money oi^ certificates held by C Tower, Uaq;, who waff 
[*Or^ma/ JEdiUon. p, W8.] 
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th« relator in ihoi case. The eourt held that this was outside of 
the eoIle<^r^ authority, the power to pay money on such oertifr- 
eates being conferred on the cotntniseioners, and gare judgment for 
the respondent. We regard that proceeding as at an end. If it 
w«re not, its pendency would not operate as a plea in abatement as 
this ease now standSw Pendency of another suit for the same pur- 
Mse would be a good plea in abatement for mandamus, but d^ 
Mikdant cannot rdy on that plea, and at the same time ask jud^ 
mont of the court on the merits of the controversy by setting up tm 
Acts on which he relies, as showing that upon the merits a per- 
emptory writ should not issue. By adopting this course, he submits 
his cause to the Judgment of the tribunal, and waires his plea ia 
abatement High on Mandamus, 822. 

'^'We think it unnecessary to refer in detail to the other matten 
contained in the answer of respondent In all thst is said about 
the extensWe powers intrusted to the relators as commissioners, 
and the want of proper guards around the legislation to which tb^y 
owe their le^l existence, we agree. How &r the official acts of 
officers of this kind are exempt from the control of the usual judi- 
cial tribunal may be seen from the case of the Ph^mixviUe Roadj 8 
P. F. S. 106. In that case the act of assembly was allied to be '* a 
ftaud upon the community," and Judge Chapman, in his opinion, 
declared that ^errors were committed by the commissioners which 
imperatively called for the interference of the court." The Supreme 
Court held ^ that there is no act conferring a general pow^ to revise 
tiie proceedings of the commissioners appointed to lay out State 
roads, under t^^al acts of assembly. Deriving their powers from 
the special law, these commissioners are wholly governed by its 
provisions." 

The law in this case directs the relators to receive from the de- 
fondant, aa tax ooUector, certain tax^. The duty on the part of 
the rc^ondent to pay them is purely ministerial, and we can find 
no sufficient reason why he should not perform it, unless he is 
exonerated by the act of assembly passed June 9, 1874. This act 
repeals the third section of the act of 7 April, 1869, and the whole 
Of the supplemental act oi 1872. It leaves in force the first and 
second sections of the original act by which the relators were ap> 
pointed commissioners for laying out this State road, but strips 
ttiem of the power to make contracts for the making of the road, 
issuing certificates of indebtedness, and receiving from the tax col- 
lectors and county treasurer certain taxes to be used in the payment 
of certificates issued by them. The effect of this repealing statute 
upon the present l^islation was argued at length. It was passed 
atler the present proceeding was instituted in court, and, of course, 
after the commissioners bad issued the certificates mentioned in 
their suggestion. If the repeal has the effect claimed for it by the 
respondent, then the holders of these certificates have ho remedy 
by which the^ can enforce their payment We have had little dif- 
ficuUv in coming to the conclusion that the repealing act of June 
9, 1874, cannot affect certificates issued prior to that date. Where 
one statute is repealed by another statute, acts done in the mean- 
[^Original Edition, p. 899.] 



Digitized by 



Google 



366 OoMM. 99. D. p. Thompson. 



time, while it was in force, shall endure and stand and be good and 
effectual: Dwarris and Statutes, '*'675. It is settled by a long roll 
of cases that the legislature may vary the nature and extent of 
remedies, as well as the times and modes in which these remedies 
may be pursued, but that the abolition of all remedies by a law 
operating in prxaenti is an imi)airing of the obligation of the con- 
tract, and therefore unconstitutional. The laws of the State in force 
at the time are a part of the law of the contact as to rights and 
remedies ^without any express agreement by the parties. These 
rights are annexed to the contract at the time it is made, and form 
a part of it, and any subsequent law impairing the rights thus ac- 
quired impairs the obligations which the contract imposes : Bronmm 
vs. McKinzie, 1 How. 311. A good illustration of Uiis point is fur- 
nished by the case of Woodruff vs. Trapnelly 10 How. 90. In 1836 the 
State of Arkansas chartered a bank, the whole capital of which be- 
longed to the State. The 28th section made the bills and notes of 
the bank receivable for debts due the State. In January, 1845. this 
28th section was repealed. It was held that the notes of the bank 
in circulation at the time of the repeal were not affected by the 
repeal, and that a tender in 18 i7 of notes issued prior to the repeal 
in 1845, was good to satisfy a judgment against a debtor obtained 
by the State. In Howard vs. Baghee^ 24 How. 461, it was held that 
a statute which authorized the redemption of mortgaged premises 
in two years after a sale under a decree, by bona fide creditors of the 
mortgagor, was void as to sales made under mortgages executed 
prior to the statute. 

In the Hickory Tree Roady 7 Wright, 139, a road view was presented 
and confirmed nm by the court, after which the road law under 
which it was made was repealed. This left no remedy for damages. 
•The Supreme Court held tliat the final confirmation of the road, 
and proceedings to assess damages, must go under the old law as 
though it had not been repealed. 

To take away by legislative act the existing remedies for enforcing 
the obligation of the contract, so as to leave the creditor without 
redress, would be a mockery of justice, and repugnant to the Con- 
stitution of the United States. The better aoctrine is that all 
effectual remedies affecting the interest and rights of the owner 
existing when the contract was made, became an essential ingre- 
dient in it and are parcel of the creditor's rights and ought not to be 
■disturbed : 1 Kent* 419, note. As bearing on this branch of the 
case, we might refer to Fletcher vs. Peck, 6 Cranch, 87 ; Oreen vs. Bid- 
die, 8 Wheaton, 1; Qdockenbush vs. Danka, 1 Denio, 128; Bilbneyer 
vs. Eoane, 4 Wright, 324. 

As the result of a careful examination of this case, we are com- 
pelled to decide that the answer of the respondent is insufficient, 
and we therefore award a writ of peremptory mandamus against 
him. 

{^^Originai EdiUon^p. 40a] 



Digitized by 



Google 



Bbown vs. Schock. 967 



*0nfttm tfotttt of |)enit0gl0iittiii. 

Wesley Brown vs. Adam Schock. 

The nil«f of eridttiee are the Mtme in eiWl and criminal cases when thej pertam <o 

questions which must be the same in their nature. 
In Mb case the question of idendtj wss properly submitted to the fury. 

Error to the Court of Common Pleas of Schaylkill County. 
Opinion delivered March 8, 1875, by 

AoNEW, C, J. — ^The question in the court below was upon the com- 
petency of the evidence contained in the bill of exceptions. Was 
Brown, the plaintiff, the same person as the man called Brown who 
accompanied Simpson in his rounds while perpetrating a series of 
frauds upon citizens of Schuylkill countv? This was a question of 
fact for the jury, and might be proved by circumstances, just as in 
any other Question of identity. The rules of evidence are the same 
in criminal and civil cases when they pertain to questions which 
must be the same in their nature. Whether a particular man per- 
petrated a fraud or a crime is an inquiry precisely the same in its 
nature in all cases, to wit: a natural conclusion from the facts 
proved. In the proof of the circumstances from which the con- 
clusion is to be drawn the evidence must often proceed step by step. 
No one witness may be able to prove all the facts, or indeed, more 
than a single fact Hence to exclude every fact or circumstance, 
because it does not of itself make out the proof, is simply to decide 
that circumstantial evidence cannot exist in the case, where the 
purpose is to prove identity. Here we have a case where two men 
passed througn the country selling a patent right for a washing ma- 
chine, riding in the same two-horse carriage, and using certain 
blank forms as the instrumentality for perpetrating their frauds. 
One of these called his fellow Brown on two separate occasions and 
under circumstances tending to show that the name rose sponta- 
neously to his lins. The plaintiff bears the same name, and is found 
in possession of the fruits of the fraud. He accounts for this pos- 
session by a formid transfer from Simpson, a known confederate 
with the man Brown, who was with him. The witness called to 
prove the transfer is his own father-in-law, and the account he gives 
IS that Simpson brought in fourteen or fifteen of these notes, asked 
Brown to buy them, and said they were good. Brown said he was 
willing to buy good notes, took them all without inguiry into the 
circumstances of the drawers, paid eighty per cent for them, and 
did not protest the notes to hold the endorser. Then Brown brings 
suit on some of them. The evidence of identity was objected to, is 
received by the court, and Brown is so informed by his counsel, and 
this case is continued several times to procure his attendance. He 
refused to appear, and *his refusal is put now on the ground that 
he was informed by his counsel and believes himself that the testi- 
mony of his identity was illegal. Supposing that to be an honest 
opinion, yet it did not detract from tne prima facia effect of his 
declining to appear as evidence against him. If he had a strong 
l^Original Edition^ pp. 401 and 402.] 
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motive to appear and would not, he leaves himself open to suspicion. 
The question is not upon his right to stay away, but upon the mo- 
tive which may have caused his 'absence. A man of ordinary in* 
telli^nce must know that his failing to appear when he had a strong 
motive to appear, would be evidence agamst him. If he relies upon 
his ability to disprove the motive imputed, be tokee the risk, but 
he leaves the effect of his conduct as a matter of evidence for Ihe 
opposite side to go to theJUfy, who must Weigh both sides to deter- 
mine the real motive. If he knew be was not the Brown who ac- 
companied Simpson, the accomplice, his motive Was very urging to 
appear, and by nis presence oonvince the witnesses that he is not 
the same person called Brown, who accompanied Simpson. Omit- 
ting to do that by which he oould at once dissipate doubt, he leaves 
his motive to be determined by the jury, assuming the burden of 
disproving it by his rebutting testimonv. Therefore we oannol say 
the circumstances, as evidence for the defence, are to be taken away 
from the jury. In such a 4)ase it is evident there can be no dififer- 
ence because the note is negotiable* The evidenee here d^es not 
concern the note, but the identity of the person holding the note. 
Herein is tlie precise difference between this case and Pkdan vs. 
Moss, 17 P. P. Smith, 59. There the question was whether the bona 
fidss of the holder was destroyed by taking the note at a larg^e dia- 
oount under suspicious circumstances. Here the question is 
whether the holder is the identical person who aided in the perpe- 
kation of the fraud which avoids the note. In the former case it 
Was a question of mere good faith in the purchase. Here it is the 
identity of the person who committed the fraud itself. Here the 
manner of purchase is only a link in the series of facts tending to 
prove that the holder is one and the same person with the one who 
committed the fraud. 

In a question of circumstantial evidence, the proof derived from 
the circumstances is a question of natural presumption, and is to 
be found by the jury. The strength of this proof depends on the 
probability resulting from the facta The presumption thus arising, 
oeing a natund one, is to be determined necessarily by the jury, and 
not by the court It is the right of the party to have this submitted 
to the jury, unless it be so weak and inconclusive that as a matter 
of law no probability of foot can be drawn from the combined (nr- 
oumstances. If in suoli a case as this we say that all the combined 
circumstances afford no evidence, we take from the party the right 
of trial by jury, a right of the utmost importanee in *a matter in 
which the natural instinct and judgment of men are the leigal aikL 
constitutional right of a party. 

Judgment affirmed. 

Cmtt of QhitttKt 0t00iofi9, 6ci)ti]fBdB CoiMitg. 

In the Matter of the Report of Viewers appointed to widm 
KoRWEQiAN Street in th^ Borough of PottsvilIiB. 

1. Tbe Omri of Qurter StwioiM of Sohmylkill oovntf has yuMMUm Is Iflf evt 
•cre«t8 and roads im the borough of Pottoville. 

l*Orifmal EcUtionyp. 408.] 
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2. When the first daj of the term of said court fell on Monday, June 1, it was held 
that a report of viewers opening; a street, filed on June 22, was iu time. 

8. After the width of a road is fixed by the court, one term should intervene before 
the report is confirmed, to allow time to file exceptions, or ask for a review. 

Exception to the confirmation of the re|>ort. Opinion delivered 
March 22, 1876, by 

WAI.KER, J. — ^The exceptions to the confirmation of this report, 
are: 

1st The petition was not presented to the town council for ap- 
proval. 

2d. The Court of Quarter Sessions has no jurisdiction to appoint 
viewers to lav out streets in the borough of Pottsville. 

3d. That the viewers failed to report to the next term of the court 
as required by law. 

4th. The court failed to fix the width of the proposed road at the 
time of confirming the report nisi, 

1st As to the first exception. The act of April 2, 1872 (Pamp. 
Laws, p. 723), requires the petition for viewers to be first present^ 
to the town council for their approval. 

Whether this was done does not appear in evidence. But the 
record shows that notice of the time and place of the meeting of the 
viewers was served more than ten days previous upon the town 
council, supervisor, town clerk and auditors of the Dorough, and 
accepted in writing by them. 

Their acceptance of the notice may be considered as a waiver of 
their privilege to approve first of the petition ; especially as they 
appear before us through their solicitor, and ask for the confirma- 
tion of the report. 

This objection therefore does not lay in the mouth of a stranger 
to make. 

2d. As to the jurisdiction of the Quarter Sessions to lay out roads 
in the borough. 

♦The 1st section of the act of June 13, 1836 (Pur. Dig. 1272, PI. 1, 
Pamp. Laws, 1836, p. 555), confers upon the Court of Quarter Ses- 
sions, of every county in the State, the authority upon petition 
to grant a view for a road in the respective county for the purpose 
of laying it out. The power is universal within the limits of the 
county, and extends as well to incorporated towns as to rural dis- 
tricts : 8 C. 361 ; 2 Brew. 599. 

The borough charter contains nothing inconsistent with this act, 
BO as to exclude the jurisdiction of this court 

The act of April 22, 1856 (P. L. 509), confers upon the town 
council of the borough of Pottsville authority to lay out, open, 
widen and straighten streets, lanes and alleys, but does not repeal 
the jurisdiction of the Quarter Sessions, and the act of April 2, 1872 
(P. L. p. 723), clearly recognizes this authority. 

In the matter of Callowhill St, 8 C. 361, it is decided that the 
Court of Quarter Sessions has jurisdiction to lay out and open new 
streets in Pottsville, unless clearly excluded by the provisions of the 
charter. 

24 
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See also Borough of Mercer Ca^e, 14 S. <fe R, 447 ; ShareU's Road, 8 
Barr. 89 ; Neiomlle Road Case, 8 Watts, 172. 

In the Eastoa Road Qtse, the iurisdiction of the Quarter Seas^'ons 
was expressly excluded, 3 Rawle, 195. 

Under these authorities we see nothing in this exception. 

3d. As to the third exception. The record shows that on May 4, 
1874, the viewers were appointed and that they presented their 
report to the court on June 22, 1874. 

Tlie act of 1836 requires them to report at the next term of the 
Court of Quarter Sessions. 

When this is not done (and there is no continuance), the report 
is irregular and void : Chartier Tp, Road, 12 Wr. 814. 

And the filing of the report in the clerk's oflSce is not reporting: 
Baldwin & St. Clair Road, 12 C. 9. It must be presented to and 
approved by the court : Gibson & Guy^s Mile Road, 1 Wr. 255. 

The material question here is : Was this report presented to, and 
approved by the court, at the next term ? 

The act of April 5, 1849, (P. L. 368, Sec. 4), provides that the 
respective courts shall be held in the county of Schuylkill on the 
first Mondays in March, June, September and December, four 
weeks. 

This fixes the respective terms of the Common Pleas : Norton & 
Heil vs. MiUer, 2 Wr. 270. 

The act of April 13, 1855 (P. L. p. 374), provides that the Courts 
of General Quarter Sessions of the Peace, and the Courts of Oyer 
and Terminer and General Jail Delivery, holden in the county of 
Schuylkill, *8hall commence on the first Monday of the several 
terras of the courts for said county, to contine three weeks, if neces- 
sary, etc. 

Under this act it is evident that the next Court of Quarter Sessions 
(after the appointment of viewers in this case, and to which their 
report was to be made) commenced on Monday, June 1, 1874. 

Under our rule of court four weeks are allowed to file reports of 
viewers, and although no rule of court can be enforced contrary to 
an act of assembly, yet the rule must be regarded as a special order 
of continuance in each respective case. For, under the act of 1834 
(P. Dig. 1199, PI. 7 and 8) the judges may hold special and ad- 
journ^ quarter sessions, as often as occasion shall require. 

Had there been a motion to continue the order the matter would 
have been free from doubt and beyond controversy. 

It is admitted that a general order of court fixing the width of 
roads cannot be made : 1 Barr, 366 ; 4 Barr, 337. 

For all roads cannot be laid out and made of the same breadth. 
Ijocation and travel must determine that, and therefore it becomes 
a matter of judgment and discretion: Shaefferstown Road, 6 Barr. 
615. 

Also notice to the landowners of the extent of their ground taken 
is important. We therefore think that a general order inay be made 
for holding special and adjourrfed courts for road cases. 

But the act of 1855 provides that the Court of Quarter Seeaions 
shall be held three wecKs if necessary. 

[* Original Editien, p. 405 J 
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If this term means three full and entire weeks, or 21 days, then 
the last day would fall on the 22d of June, the very day upon which 
this report was presented to, and approved of, by the court 

To ascertain this we must resort to the rule adopted by the 
Supreme Court for the computation of time. 

There is a distinction between the English and Pennsylvania 
mode of computation of time. The former have placed upon it a 
strict construction, while the current of our authorities is to give it 
a liberal one* 

In Sims vs. Hamptorty 1 S & R. 411, it was held, in computing the 
20 days allowed for an appeal from the award of arbitrators, the day 
on which the appeal is entered is excluded. 

The same principle has been decided in Broume vs. Broume. BH & 
E.496. 

In GofwiUr^B Estaie^ 8 Pa. Rep. 201, the court decided that when a 
rule of court or an act of assembly gives a number of davs to do 
some act, and the last day fall on a Sunday, it may be done the 
next dav. This is affirmed in Duffy vs. Ogden, 14 P.>. S. 240. So 
under the act of March 26, 1827, tne five years from the day of the 
entry of the judgment (within which it must be revived by tcvre 
facuis) are exclusive of the day *on which the judgment was 
entered : Greeri^a Appeal^ 6 W. & S. 327. See also ImsU vs. WiUianuL 
15 S. & R. 135. 

So also under the act r^^lating distress for rent, and the right of 
the tenants to replevy the same, in computing the time in which 
the tenant may replevy, the day upon which the distress is made is 
excluded, and if the 5th dav be Sunday, the following Monday will 
be estimated as the fifth dfay : McKinney vs. lUadery 6 Watts, 87 ; 
Briaben vs. Wilson, 10 P. P. S. 452. 

In an award in replevin where the 20th day falls on a Sunday it 
was held that the appeal was properly taken the next day : Harke^- 
vs. Addia, 4 Barr, 515. Sunday ip not a judicial day. 

In Goes vs. The Schuylkill Iron Company^ 2 Foster, 241, this court 
held, in calculating the thirty days allowed by law to enter bail for 
a stay of execution, that the day on which the judgment is entered 
is excluded. 

In Oromlien vs. Brinky 6 Casey, 525, Judge Porter reviews the 
whole question of time, applying the same rule when two years are 
given to redeem land, as when days are mentioned in the statutes. 

This decision, therefore, is most important, as there is no good 
reason why the rule should be difierent when weeks are mentioned 
in a statute, or rule of court. 

This last decision is affirmed in Marks vs. Russel, 4 Wright, 372^ 
where it is held that in computing the time to plead on ten days 
notice, the day on which the notice is given must be excluded, and 
if the last day fall on Sunday, that is also excluded. 

In Menges et at. vs. Frick, 23 P. F. S. 140, it is held that when suit 
is brought within six years after the day on which the cause of 
action arose, that day is to be excluded from the computation. 

And it is there also said *' that when a thing is to be done within n 
certain time from a prior date, and the party is deprived of a right 
[♦OrtSrmaZ Edition, p. 406.] 
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bv its omission, the day from which the count is to be made is ex* 
eluded from the computation." If it be said that the act of 1856 
only requires the Quarter Sessions to be held three weeks if neces- 
sary, and in a case where the court only sat two weeks and three 
days, and then adjourned, a report of .viewers filed next day would 
be too late, although the three weeks had not expired, this is no 
doubt true. 

But in this case the record shows that the Court of Quarter Ses- 
sions commenced on June 1, and continued in session every 
day except Sunday, up to Saturday, June 20, when it adjourned 
over to Monday, June 22. 

In Spring Brook Road, 14 P. F. S. 453, Judge Sharawood says the 
term expired on Saturday, and he also says that it is not unusual 
to hold an ^adjourned session on the Monday succeeding the term 
in order to wind up business. This was literally true in this case. 

If this was not strictly an adjourned court it was an enlargement 
of the term for road purposes. 

4. The remaining exception is that the width of the street was 
not fixed by the court 

This is an irregularity which will prevent the final confirmation 
of the report unless another term (after the width is directed) be 
given to file exceptions or ask for a review. 

This report cannot now be confirmed, for it would be error, and 
if removed into the Supreme Court, that court would remand the 
record to us to fix the width, and allow time until the next term 
to file exceptions or ask for a review: Clowes' Road, 2 Grant, 129; 
Charleston Road, 2 Grant, 467; Road in Pitt Township, 1 Barr, 356; 
Road in Whitemarsh, 5 Barr, 101. 

The exceptions are therefore overruled, and the following order is 
made: 

And now, March 22, 1875, the exceptions filed in this case are 
overruled, and the court direct the breadth of Norwegian street to 
be thirty-seven feet six inches from Sixth to Twelfth street in the 
borough of Pottsville, and approve of the same, and the assessment 
of the damages. And the court do further order and direct that 
these proceedings be not entered of record, nor the street (of the 
width aforesaid) be taken, deemed or allowed to he a public high- 
way until the next term of the court hereafter, in oraer to allow 
time to any one aggrieved to file exceptions to the confirmation of 
this report, or to ask for a review under the provisions of the acts 
of assembly relative thereto. 



Court of (Common {lleao, No. 4, of {li|ilabelii^ 

In re Application for the Incorporation of " The Enterprisb Mu- 
tual Beneficial Association." 

I. It most a|)pear bj petition or affidavit that at least three signers of articles of in- 

cor|>oration are citizens of Pennsylvania. 
S. The articles must show the place where the business is to be transacted ; the looft- 

•Hon of its office is not sufficient. 

I* Original Edition^ p. 407.] 
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In re Enterprise Mutual Beneficial Association. 373 

3. Notices of application for charter must be published in the LegcU Intelligencer and 

two general uewspapers. 

4. Such notice should specify particularly the time and place of such intended appli- 

cation. , 

Opinion delivered February 20, 1875, by 

LuDi^w, P. J. — Articles of incorporation of the first class were 
♦presented to one of the judges of this court under the act of assenr)- 
bly of April 29, 1874, for approval. We are obliged for the present 
to withhold our endoreement for the following reasons: 

1. It does not appear that of the five persons who have sub- 
scribed, three are citizens of this OmimoTmeauL The act of assembly 
(sec. 3) is imperative, and the fact should appear by petition for the 
intended charter, or by an affidavit added to it How, in the in- 
stance before us, can we know that the persons subscribing are not 
citizens of another State or foreigners ? 

2. In the paper before us, article 3 reads thus : "The place where 
its ofSce is to be located is in the city of Philadelphia.'' 

The act of assembly requires ^' the place or places where its busi- 
ness is to be transacted to be designated.'' The intended charter is 
defective in that it specifies no "place" of business within the 
meaning of the act An office may be located in one city, and the 
real "place of business" may be m another Commonwealth. We 
must be satisfied upon this point that the act of assembly has been 
substantially followed before we endorse and approve any charter. 

3. The act of assembly requires notice of an application for a 
charter to be published in "two newspapers of general circulation." 
The notice in this case has been published in one newspaper of gen- 
eral circulation, and in the Legal Intelligemxr. 

The evident object of this requirement is <« give notice to the 
general public of apj^lications, which are matters of general con- 
cern, and to give as wide circulation as is consistent with a due re- 
Srd to expense it is confined to two newspapers of general circu- 
tion. 

The publication in the Legal Intelligencer, under the act of 1855, is 
for another purpose, equally important to wit, to provide one con- 
venient medium in which members of (he bar and others interested 
in any proceedings in the courts may look for Legal Notices with 
certainty. These notices should, therefore, be published in two 
newspapers of general circulation, as well as the Legal Intelligencer. 

Again, the notice in this case does not specify the time or place, 
when and where the application will be made. 

The act does not seem to contemplate a hearing in court, but be- 
fore any judge at chambers. The notice should, we think, be so 
complete as to enable parties interested, and desiring to object, to 
do so without inouiring of every one of the twelve judges of the 
several Courts of Common Pleas. 

Approval, for the present, of this charter must be declined. 

[*Original Edition, p. 408.] 
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ACCOUNTS. 

1. After twenty Tears it it the preeomptlofi that an admlniatrator's aeeonnt is 
dnly eettlecl, and the burden of proof la on the eomplainant to orerthrow thii 
presumption. BenUej^B Ettate, 6. 

•2. where accounts are multitudinous the witness may be allowed to refresh his 
recollection by means of other accounts and papers as to the items. A lltg han m n 
Htwranet Co, vs. HanUn^ 270. 

ACTS OF ASSEMBLY. 

1770, February 24. See Partition. 
1806, February 24. See Judomrnts. 

1806, March 21. See Promissory NOTS. 

1807, April 13. See Stray Cattlr. 
1810. See Common Plras. 

1810. See Justigr of thr Pbacb. 

1814. See JusTicR OF thr Pracr. 

1814. See Common Plras. 

1830. See Mortoagr. 

1832, March 15. See IssuR. 

1832, March 29. See Marrird WombR. 

1834, April 15. See OOMMISSIONRR. 

1836, March 21. See Partnrrshif. 

1836, June 14. See Quo Warranto. 

1836, June 16. See Inquisition, 

1836. SeeLiRN. 

1842. See Bail. 

1846, April 8. See INJUNCTION. 

1848, April 11. See Marrird Wombh. 

1849, January 24. See LiFR EsTATR. 

1851, April 14. See Constitution. 

1852, May 4. See Srrvicr. 

1853, April 18. See DrcrdrnTs' EbTATB. 

1854, May 8. See Taxrs. 

1858, February 17. See Mrchanigb* Liui. 
1860, March 31. See Costs. 
1860, March 31. See Talrsmrn. 

1860, See Roads. 

1861, April 18. See Ezrmftion. 

1862, April 11. See Railroads. 
1864, May 4. See Taxrs. 

1866, February 17. See Taxrs. 
1866, February 23. See TaXRS. 

1868, April 4. See Railroads. 

1869, April 9. See Statr Strrrt. 

1869, April 20. See Drcrdrsts' EbTaT& 

1869, April 20. See WIDOW. 

1869. See WiTNRSS. • 

1869. Bee PoucY of Law. 

1870. See Writ. 

1871. May 10. See Injunction. 

187 1 , January 2. See Statr &rEBK* 

1872, April 8. See PraOTicb. 
1872, April 3. See Witkrss. 

1872, April 9. See Mrchanics* LiBN. 
1874^ April 29. See Cuabtrr. 
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•ADJOINING LANDS. 

No oue will be permitted so to ezcayate his land as to do a permanent injnrj 
to the land of his a^joiner, when such adjoineWs land is in its natural condition, 
or the ii^ory thereto would result notwithstanding and without artificial pressure 
thereon. JSell <md Weir vs. Reed, 266. 

ADJOINING OWNERS. 

A fence that is not on the line, but has been put entirely on the proper^ of 
the adjoining owner by him, is under his complete controL Smith vs. Jokn- 
ion, 270* 

ADMINISTRATRIX. 

An administratrix sold and assigned a judgment which was eood and collect- 
able for the amount of the principal alone, and failed to show that she did so in 
good faith and under the belief that she was doing the best for the estate, ffcld, 
that she should be charged with the full value of the judgment, principal ana 
interest, at the time of the transfer. Willianu' EetaU, 320. 

AFFIDAVIT. 

1. In a proceeding bv a landlord to recover possession, the affidavit was signed 
" A per B, Agent." lleld^ to be the affidavit of bond sufficient proof. Qamt 
vs. Mall, 170. 

2. The notice should be given after the maturit}^ of the note, and reasonable 
time to proceed should be fulowed, and the affidavit should state with certainty 
ail the material facts required. Donough vs. Boger et al,, 195. 

8. Judgment for want of an affidavit of defiBuce may be taken twenty days after 
the return day, except where the twentieth day falls on Sunday, when the whole 
Monday following is allowed. McPhilipi vs. Penneylvania CaUle Insurance 
Co., 248. 

4. Where suit is brought on a promissory note, an affidavit of defence which 
alleges a payment by the defendant of part of the amount, and that thereupon 
the plaintiff agreed to cancel and surrender tlie note, is not sufficient Xtrk- 
Patrick vs. Wensel, 279. 

See KiRKPATBICK v«. BlEVER, 272. 

AGENT. 

1. An agent may appear before a justice and take an appeal. The justice is 
the judge of the agent's authoritv, which, it must be presumed, was satisfactorily 
shown. Jonet V9..Delmoare ana Hudeon Canal Co,, 169. 

2. An affidavit for the removal of a cause in which a corporation is a party, 
may be made by the* agent or employ^ of the corporation. Vankirk vs. Penna. 
jR, R, Co,, 165. 

3. To hold non-resident defendants by a service on an alleged agent, the re- 
turn of the officer must show that he complied with the act by serving the sum- 
mons at the place, or one or other of the places mentioned in the act Yeich vs. 
Peterson dt Carpenter, 249. 

See EviDBNCB. 

AGREEM ENT 

Where there is an agreement to refer to arbitrators in an action pending, con- 
sent to make it a rule of court will be implied. Shisler vs. Keavy, 89. 

ANCIENT PAPER. 

An ancient paper is not only one of great ase, but it must come from ^e proper 
authority to be admitted. Rodgers vs. Riddlesburg Coal Co,, 240. 

APPEAL. ..... 

An appeal from the judgmeiU of a justice of the peace may be dismissed, even 
after an arbitration, where it appears that the amount in controversy exceeded 
the jurisdiction of the justice. Baer vs. QarreU, 193. 

See Award of Arbitratobs, Rkcxkjnizance Ain) Injunction. 

APPOINTMENT OF VIEWERS. 

Upon presentation of petition asking for the appointment of road viewers for 
a double purpose after their appointment, the Court of Quarter Sessions has full 
power to allow such amendments in said petition as will remedy defects. Road 
in Hempfield Township, 151. 
See Railroads. 

I* Original EdUum, p. 410.] 
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ARBITRATORS. 

1. A rule to arbitrate^ on which arbitrators have been chosen, cannot be 
stricken off until the day of meeting has gone hj. It is error to stnke off on 
the day of meeting. 

2. The practice and authorities relative to arbitration rules examined. 7Hn^ 
bley YS. MaUmeyf 118. 

See Agreement and Hummel and Wife m. Jesse Fobteb, 218. 

ASSESSMENT. See Iksubancb. 

•ASSIGNMENT. 

1. The decedent executed an assignment, sealed it up in an envelope, and 
placed it in the fire-proof of the firm, of which he was a member. Upon the out- 
side of the envelope ne wrote the name of the assignee, adding, '* Please send this 
to him on my death." After hi^ death it was found in the fire-proof. Held, not 
to be a gift, or to create a trust in favor of the assignee, as there had been no 
delivery. Taylor's Appeal, 76. 

2. An assignment of part of n debt to arise for wages not yet earned against 
any person bv whom the assizor might be employed, although the employer 
have notice or the assignment, is insufficient, without acceptance, to malcea valid 
transfer of the debt against the employer. Jermyn vs. MoffiU, 169. 

ASSIGNOR. 

An assiraor for benefit of creditors, reserving the benefit of the exemption act, 
is entitlea to select out of what pro|>erty he pleases. The appraisers of the as- 
signed estate must appraise what he retains. It is not laches for him to wait 
until the sale of realty in which he had an undivided interest and then claim 
his exemption out of its proceeds. PeUrman^s EUaU, 213. 

ASSOCIATE JUDGES. See Jurisdiction. 

ATTACHMENT. See Statute of Limitations. 

ATTEMPT TO VOTE ILLEGALLY. 

1, All attempts to commit misdemeanors are indictable at common law. 

2. Under the Pennsylvania law an aiUmpt to vote illegally is indictable, as 
well as the actual commission of the offence. CommonweaUh vs. Jones, 238. 

ATTORNEYS' DUTIES. 

1. Gross misconduct on the part of an attorney acting in his official capacity 
is a sufficient cause for striking him from the roll, although the person whom he 
injures be not a client. 

2. Good faith, more than skill or intellect, is essential to the profession of the 
law. In re Ortoig, 28 

See Evidencb. 

AUDITOR. 

1. An auditor has no power to open or set aside a judgment. To him it is con- 
clusive, and if creditors would attack it, they must resort to the proper court for 
that purpose. 6 Rice vs. Railroad Co., 17. 

2. County auditors are clothed with extensive powers, to enable them to cor- 
rectly audit, adjust and settle the accounts of the several officers subject to their 
•upervision. 

3. When the report of the county auditors has been filed in the proper office, 
it is final and conclusive, and the auditors have no further iK>wer over it. 

4. Appeal from the account of the auditors as filed is the only way in which 
the action of the court can be invoked. Auditors vs. CommissionerSy 45. 

5. The finding uf an auditor, upon the evidence submitted before him, unless 
very plain mistake is shown, will be considered as oonclusive, especiiUlv where 
his finding has been approved of by the court below. Brown vs. Tnomas ^ 
Mlandy, 162. 

6. It is the duty of any person desiring an issue to reduce his request to 
writing, and to present the same under oath to the auditor. MorgaWs EsUUe, 
194. 

AWARD OF ARBITRATORS. 

1. An award of arbitrators that exceeds the sum claimed in the several counts 
of the narr, but is not greater than the amount of damages claimed, will not be 
disturbed. Oraham vs. Walker A Co., 51. 

[* Original EdiHon, p, 411.] 
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AWARD OF JiKBlTRATOBB-iCofUinued). 

3. It k the duty of a partj taking «p an award of arbltmlon to filo it in tho 
protlieiiotary'ii ofioe, wiihovt iinnooMiary dola^. Whera ha wilftiUy rataiM it 
in his poisestion over twentj days, he loses his nght of appeal by his own dafiuilt. 
Mortimer ts. O^Rm^^o/i^, MS. 

See BUBBIVF. 

BAIL. 

The act of 1842 abolishing imprisonment for debt does not prerent bail firon 
another State arresting his principal in this State, upon a bail piece, and taking 
him ont of the State. MawfC% PetUion, 109. 

See Rbcoqnizaiiob and Stay of £xbcutio9* 

BAILEE. BeeLACHiB. 
BEQUEST. See Widow. 

•BILL. 

1. A title which calls the bill a supplement to another bil!, which has no other 
title than of the name kind, a supplement to an original bill, does not dearly ex- 
press the object of the law, and imparts no information to the legislature wnich 
IS called upon to enact it. 

2. The act of January 2, 1S71, entitled "A further supplement to the act in- 
corporating the cit^jT of Harrisburg, in the county of Dauphin, passed April 9^ 
1869," is oefectiTC in title, contains several distinct sntjects ana is unoonstitn- 
Uonal and void. In re SUjM Street, Harri^mrg, 1. 

BONDS. 

1. The master should oonsider and settle the titles of adverse olalittanta to 
bonds. 

2. Where bonds are pledged as collateral, the holders have a right to rtoetva 
the full amount of the bonds, and not only the fi&ce of their claims with interest, 
unless subeeouent credirors can show a resulting interest in their debtor. The 
holders must be left to account to their principal for any balance that may be over 
the amount due to themselves. 

3. A bond of this oharacter, though not a technically negotiable paper, is 
practically so for all purposes of commerce. They pass by delivery, and may be 
sued by the holder in his own name. The burden of proor. therefore, is upon the 
party who alleges that they were not received in the ordinary course or trade, 
and for a valuable consideration. Rice vs. Railroad C^., 17. 

4. A peremptory non-suit on a sheriff's interpleader is such a determination 
of the issue as will operate to forfeit the bond if ^e goods are not forthcoming. 
(/NeiU et al. vs. WiU, 72. 

5. A bond in $2,000 conditioned that Dr. B. shall not practice medlolne in a 
oertfiin locality, is not to be considered as liquidated damagia. Bif^m^ vs. 
Tyton, 212. 

See SUBKTT AND MOBTOAGB. 

BOUNDARY. See lMJ0KCnoN. 

BROKERS. 

The proceeds of the sale of a seat in the Board of Brokers of a member who 
failed to settle with his creditors, when sold under the articles of assooiation of 
the board, are first applied to his creditors in the board. Leech va. Leeth^ 190. 

CASES CONSIDERED. 

Bank vs. Smith, 12 P. F. Smith, 47. SecU vs. Bamk, 09. 

Clark vs. Thompeon, 3 Jones, 274. Brown vs. BenneU, 138. 

CommontpeaUh vs. Keman, 30 Leg. Int., 417. Commonwealth ta. M^tgm^ 42. 

Foster vs. Bank, 17 Mass. 478. ScoU vs. Bank. 69. 

Penneylvania CoJi Appeal, 81 Leg. Int, 69. Stillefs Ettate, 849. 

Sailer vs. RietM, 1 Leg. Chron., 167. Burktfe Appeal, 116. 

Shaffner vt. Cmmonwoa lt h, Brown vs^ Oommim$MaUh, 180* 

CERTIORARI. 

1. A certior^i must be applied for within a reaaonable time. Schoofer vi. 
Smith, 48. 

2. Want of Juriadlciion may be set up in a certiorari to an alias execution to 
defeat a Judgment entered by a justice nine months previously. Ttrkmri ya. 
Yocum, 294. 
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CHABTER. 

1. Under the Mt of April 29, 1874, th« petition and «^rtor of ft] 
poration most oonform, DOth in principal and form, to the din 
Tlaions of the act. 

2. A charter not approved hj reaaon of negligence in ttieee partienlan* In re 
Bed Men's Belief AieociaUan. 208. 

3. It mast appear by petitioB or affidaTit that at least three signers of artidee 
of incorporation are citiaens of Pennsjlvania. 

4. The articles must show the place where the business li to be iraneaoted : the 
location of its office is not sufficient 

5. Notices of application for charter must be published in the LegcU Intelligencer 
and two general newspapers. 

6. Such notice should specify particularly the time and place of sach intended 
application. In re Enterpriee Aeeociatian^ 372. 

CITY. See Lzabilitt, Ikjumotion* 

CIVIL PROCESS. See ExBMPnoir. 

COAL. 

1. The word ** coal " in this lease construed to have been used in its mer- 
cantile sense and not to include nut coal or slack. Long di McKenne^f rs. Ifooa, 
824. 

*2. The deftodanVs intestate was the owner of coal land. He and the company 
entered into a oontreet for the coal, the company agreeing to pay therefor, ^' the 
sum of ten cents for each ton (of 2,240 lbs.) of screened coal mined and removed 
ftom said land." Two screens were erected, one for " Inmp coal," and another, 
for *' nut eoal," and both partfes assented tnereto, and the coal was shipped to 
BMirket 

The compliny resist the payment for **nttt" coal, on the ground that only 
"lump" coal was understood in the contract as coal. 

Heidj that whatever may be the relative value of the different grades of coal in 
the market, or the loss or profit on the same, the liability of the company to the 
defendant for the coal taken cannot be affected by it. Mercer MkUng Co. vi. 
Me£ce,35». 

COLLATERAL. See Bonds. 

COMMISSIONER. 

1. The system for the election of county commissioners provided in the new 
oonstitutioa does not go into operation until the general eieotion in November, 
1875. 

2. Where the three veers' term of an incumbent county oommissioner wonld 
expire January, 1875, tne election of his snooeraor at the general election in No- 
vember, 1874, to serve until January, 1876, was authoriaed and valid under the 
provisions of the act of April 15, 1834, (P. L. p. 540,) and the new oenatiltttion. 
V&mm<mwealth vs. Sluckrath, 338. 

See Common Plbas, 

COMMON COUNTS. Sea Laches. 

OOMUOV PLBAS. 

1. The Court of Common Pleas has no power to reform, remodel, or alter an 
awanl of arbitrators which has become an absolute Judgment of record. Chraham 
vs. Walker ei aL, 51. 

2. The jurisdiction of the Common Pleas of actions of trover and trespass is 
not token away, oualified, or restricted by the act of 1814, which gives to Justicee 
of the peace jurisdiction of such actions. 

3. Tne aet of 1814» giving to Joiitioes of the peace Jurisdiction of trover and 
trespass, oonteins no restrietbn like the 26th section of the lustices' act of 1810, 



ttM pla 
or claim ezoeeoa $100. 

4. Plaintiff in each actions brought In t|ie Common Pleas, even though he 
recover lesa than $100, is entitled to have Judgment entered with costs. Jjevers 
w. (reMtn^, 60i 

5. Courts are not required to refhiin from expressions of opinion upon sub- 
Jecto of contest before it, nor is it error when a court dearly pnte the ease to the 
jory on its tme question. Qreencmgh vs. JWton Coed 0»., 61. 
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COMMON PLEAS. (CorUinued,) 

6. The refusal of the court to enter non-suit is discretionary and not renewable. 
Steigerwalt vs, (y Brian, 260. 

7. Before the Court of Common Pleas can entertain an appeal for an increased 
assessnfent, there must be an appeal to the board of commissioners and a final 
decision by it. Yuengling vs. Oommisti<nier8f 355. 

8. The court cannot pronounce a tax unconstitutional on the mere ground of 
injustice and inequality. Commonwealth vs. Thompson, 361. 

See Judgment. 

CONCURRENT JURISDICTION. See Obphaks' Coubt. 

CONDITION. SeeSuEKTY. 

CONSIDERATION. 

A contract was entered into between K. and N. for building a house for a 
certain sum, and whilst it was in course of erection, it was blown down. K. then 
promised N. that if he would rebuild the house and complete it, he should be 
paid $300 additional. Held, that the contract was without consideratioui and he 
could not recover the $300. Mayor dt Morgan vs. Kirhy, 305. 

CONSIGNEE. 

1. If a consignee who furnishes such a car, pays to a connecting road the back 
charges of the company thus restricted, in order to get possession of his goods, 
which charges so puid are largely in excess of the toll authorized, such a pay* 
ment is a paymeut to the company restricted, and enures to the benefit or the 
consignee, the same as though it was paid directly to the original company. 

*2. A voluntary payment, although it be unauthonied, cannot be received 
back, but where a consignee, in order to secure his goods, of which he has need, 
and which, if not taken by him, are exposed to risk of fire and damages, pays 
the charges of the party having the goods in possession, such a payment is not 
voluntary, and if illegal, can be recovered back. Booi ds Bust vs. Mailroad Co,, 
134. 

CONSTABLE. 

If a justice issue an execution, although there has been an appeal, the eonstabU 
cannot be held liable for proofing with the execution. Leonard vs. Jkwu et 
al., 132. 

CONSTITUTION. 

1. In construing the constitution, a comprehensive view of the whole instm- 
ment must be taken. Every part of it must be considered, and all its parts made 
to harmonise, if practicable. 

2. The ninth section of the judiciary article of the new constitution, construed 
in connection with the fifth section of the same article, and the sixteenth and 
twenty -sixth sections of the schedule, does not presently constitute the judges 
learned in the law sole judfres of the Courts of Over and Terminer, Quarter 
Sessions and Orphans' Courts. In re Jurisdiction of Associate Judges, 25. 

3. The new constitution does not affect the taking of land under a special act 
passed before its adoption. Wister vs. City, 66. 

4. The act of April 14, 1851, authorising judgments to be taken in certain 
cases where no affiaavit of defence is filed, in h»chuylkill county, is not annulled 
or repealed by section twenty -six of article V. of the new constitution. 

5. \Vhere it was intended by the constitution to annul or abrogate any existing 
law, the intention is expressed in unambiguous language. Bright dt Co. vn. 
Mining Co., 90. 

See COMMISSIONBBS. 

CONTRACT. 

1. A contract for the sale of oil to be called for any time from date to Decern* 
her 31, gives buyer the option to call for it on that day. Petroleum Co, vs. 
Cunningham, 56. 

2. A purchaser, if he so chooses, is entitled to have the contract specifically 
performed, so far as the vendor can perform it, and to have an abatement out of 
the purchuse-monev for any deficiency in the title. But specific performance 
will not be decreed against a vendor who is a married roan, and wnose wife re- 
fuses to join in the conveyance so far as to bar her dower, unless the vendee is 
willing to pay the full purchase-money and accept the deed of the vendor with- 
out the wife joining therein. Sailer vs. Beiss, Snarswood, J., Legal Chron., voL 
l,page 167, followed Burke* s Appeal, 116. 

3. A contract by which A agreed to execute a good and sofikient deed of a lot 
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CONTBACT—( Continued). 

of ground to B apon thf paTinent of ^dj dollars, the erection of a buildinpr, and 
its operation as a foundry by the latter, will be enforced, notwithstanding the 
business of a foundry was afterwards ohan^d. Plymouth Co* 8. Appeal^ 130. 

4^ It is permissible to give eyidence of a yerbal promise made by one of the 
parties at the time of making of a written contract, where such promise was 
used as an inducement to obtain the execution thereof. Powelton Coal Co, ts. 
MeShane, 164. 

5. The contracts of an in&nt at common law cannot be enforced except for 
necessaries. When the infant represents himself of age, and thus obtains the 
credit, he becomes liable in an action on the case for damages. Hughes ys. 
Oallansy 229. 

6. Claims for seryioes as a nurse of a decedent will not be allowed when there 
is no evidence of a contract, bnt it appears that the service rendered was a matter 
of pure charity on the part of the claimant AbercromM$ EttaU, 333. 

See Evidence, Comsidseation, Imsdsakcb. 

CONTRACTOR. 

If an owner interferes with a contractor and subjects him to his command, the 
contractor is not liable for irjuriet to his work occasioned thereby. Eohrman vs. 
SUue, 102. 

eONTRIBUTINQ MEMBER. See Cobpobatiok. 

COBPORATION. 

1. An injunction will not be continued against a corporation merely because a 
dispute has arisen as to the election of directors who have not yet even taken 
their seats. PaynUr H al. vs. Clegg et ah. 4. 

2. Creditors cannot inquire into the good faith of a transaction by the company, 
unless it covers a fraud intended to affect them. 

3. An act of an officer of a corporation, afterwards ratified by the board of 
directors, becomes, by such ratification, the authorized act of the corporation. 
Riee ys. Railroad Co,, 17. 

*4. An action of trespass may be maintained if a coiporation takes land 
for public use before entering a bond for compensation, himmiek ys. Broad' 
head, 126. 

5. A contributing member of an engine company, declared not to have such a 
l^al status, under the law creating the corporation as would enable him to in- 
yoke the action of a court to reinstate him as a member. Fire Co. vs. Commvu' 
wealth 184. 

6. Under the act of April 29, 1874, the petition and charter of a proposed cor- 
poration must conform, both in principle and form, to the directions and provis- 
ions of the act. In re Red Men* a Relief Ateociation, 208. 

7. Quare, Whether a foreign corporation located in another State is subject to 
an attachment execution ? McHugh ys. Bathore et al,^ 220. 

See Railboad, Wbit. 

COSTS. 

1. The draft required to be filed upon presentation of petition, asking for the 
appointment of viewers to assess damages occasioned b^the running of a railroad, 
is within the costs and expenses to be paid bv the railroad company, especially 
when the filing of the same is requested by uie company. Sciber vs. Railroad 
Co,, 69. 

2. Under the act of March 31, 1860, there must be a trial of the case on its merits, 
to Justify a finding as to who shall pay the costs; a mere formal verdict is not 
sufficient to impose the costs on the county. Commonwealth vs. McCuen ei 
al,, 241. 

See Jni>oiiENT. 

COUNSEL FEE. See Gabnishbb. 

CREDITORS. 

1. Creditors cannot inouire into the ffood fS|ith of a transaction by the company, 
unless it covers a fhtud intended to affect them. Riee vs. Railroad Co,, 17, 

2. If the purchaser is a creditor of the firm, he has no right of set-off at such 
receiver's sale. Singerly vs. Fox, 60. 

8. A wife may purchase property on the credit of her separate estate, and hold 
it against the creoitors of her husband. Seede ys. Kahler, 234. 
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criminal law. 

1. Tfa« court below reAued to permit the grmnd Javors to be polled on their voir 
4ir€ before the sabmiMton of the bill oi indictment. Held, not to be error. 

3. When two pertonft are murdered at the same time and place, and under eir- 
oometaBces eridencinff that both acti were committed bj the tame person or per- 
•ons, and were part of one and the aame traniaction or ret gesta, the death ofone 
and lurreunding ciroumstancee may be given in CTidence upon the trial of the 
prisoner for the murder of the other, not as an independent crime, but as tending 
to show ^at the motive was one and the same which led to the murder of both at 
the same time. Shj^frwr vs. CkmiUMnweaUk distinguished. Brown vs. Common^ 

3. On a auestion of the admissibilitT of the confessions of a prisoner, which 
had in the nrst instance been admitted oj the court, it is not error to submit it to 
tiie jurj on the evidence to say whether any improper influence was used, and, in 
charging, if there was any, that they ahould disregard the eonfemon. Brown vs. 
CommontpeaUh, 180. 

See EviDBNCB. 

2>AMAQE8. 

1. Treble damaaes may be recovered for cutting timber on the land of another. 
It is not absolutely necessary to prove that the defendant knew that the timber 
was not on bis land. Watson vs. Mynd a a/., 173. 

2. The question of damages for personal injuries, resulting from the negligence 
of railroad employes, is for the jury to determine. Railroad Oo, vs. Dale, 177. 

3. A bond of $2,000 conditioned that Dr. B. shall not practise medicine in a 
certain locality, is not to be considered as liquidated damages. Bigom^ vs. 
Tyson. 212. 

4. The measure of damages for ouster is the marketable value of the letse at 
the time of the ouster. Long dt McKinney vs. Wood^ 824. 

6. In determining the damages of a i)roperty owner, whoee land is appropriated 
by a railroad company for its road, evidence of the elements of computation of 
ats<tdvantageSf the manner the road cuts through the tract^the i&elds it spoils, the 
fencing rendered neoessary, ditching, embankments, etc.. is admissible to enable 
the viewers or the jury to reach a just conclusion upon the whole matter. Bail' 
road Co. vs. OerhaH, 360. 

Bee LiABiuTT, Stbay Cattlb. 

♦DEBT. 

1. Where a debt against a county for money had and received is preeentiy pay- 
able on demand, and the partv entitled to receive the money neglects for more 
than six years to make demand, and there was no reason for the delay, the statute 
of limitations is a bar to the recovery of such a debt. School District vs. CoUanbia 
Count)!, 30. 

2. The statute of limitations never extinguishes a debt, it only fonnaabar to the 
remedy to recover it by action. Morris et al, vs. Hannick, 187. 

See MARBIBD WOlfAN ASSIGNMBNT, JUDOMBKT NOTB. 

DECEDENTS' ESTATES. 

1. The decedent executed an assignment, sealed it up in an envelope, and 
|>laced it in the fire-proof of the firm, of which he was a member. Upon the out- 
side of the envelope ne wrote the name of the assignee, adding, *' Please send this 
to him on my death." After his death it was found in the fire-proof. Htld, not 
to be a gift, or to create a trust in favor of the aasignee, as there had bcmi no de- 
livery. TayUn^s Appeal, 76. 

2. A. was surety on a lease renewable from year to vear, and having given six 
months' notice that he would not continue surety after the end of tne current 
year, held, that he havine died in the meantime, h'is estate was not liable for any 
rent in arrear after that date. DesUver*s Estate, 95. 

3. A testator having by his will limited the amount to be paid his daughter 
during her minority, and directed the accumulation to be incorporated into and 
form part of the body of the estate, held, on application of the minor's guardian 
for an additional allowance, that the direction to accumulate was void under the 
act of April 18, 1853. Insurance Co*s. Appeal, 87. 

4. The words " leaving no issue," coupled with the words "in cafe of the de- 
cease of either of them," would primarily be construed to mean not death at aa 
indefinite time, but this rule may be made to bend before the intent of the testa- 
tor. Shiver's EslaU, 146. 

5. A clause in testatrix's will empowered the executrix to sell the real eetate, " i£, 
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DECEDENTS' ESTATES— (Cbnan«<<I). 

in ber opinion, the should think it beat,'* and directed the balanee of the pur- 
chase money, after the payment of a oenain debt^ to be put out at iuterevt well 
secured. It further provided for a certain distribution of the balance of the 
estate at the death of the two daughters, E. and A., and appointed the daughter 
E. exeiMitrix. 

K. (lied without having 8old the real estate, and A. became administratrix c. t, 
a., mid petitioned the court for an order to sell the real estate, which petition set 
forth no other erouiid than that the petitioner thonght '* it best and most advisable 
to make sale of the real estate without further delay." The order was granted, the 
report of sale confirmed msi. and exceptions filed. After argument, the sale was set 
aside, and it was held that tne fnnd arising from such sale would not be in condi- 
tion to be administered and distributed, but a testamentary trust would be con- 
■iituted, which cannot be committed to an administrator e. t. a. Kline* 8 Ettate, 127. 

6. Where a testator devised real estate to his widow for life, directing it to be 
■old on her death and the proceeds to be distributed, and the widow declined to 
take under the will, petitioning for partition and valuation under aotof April 20, 
18(>9(Bnght]ev, 630), held^ 1st, that the court had jurisdiction in such a case; 
2d, that the sale could take place immediately without awaiting her death ; 8d, 
that the legatees cannot take at the! r val nation unless aU are agreed. Gallagher's 
E$taU,\^' 

7. Claims for services as a nurse of a decedent will not beallowed when there is 
no evidence of a contract, but it ap{)ears that the service rendered was a matter 
of pure charity on the part of the claimant. Aberorombie^t EUaU, 3S3. 

8. The accumulations directed by thi» will held to be void, and directed to be 
given to the minor, as decided in Fcmuylvania CoJ$ Appeal, 31 Legal JntelU- 
geneer, 69. StUl^s EstaU, 349. 

See WILL, LiBN, Assignor, Administbatbix, Obphaxb' Couxt. 

DEED. 

A husband's assent to the execution of a deed by his wife must be in tha man- 
ner and form required by the statute. Houck etcU, yn. Bitter, 257. 

DEFECTIVE AFFIDAVIT. See page 376. 

DEFENCE. 

1. There is no exception to the rule, that in actions real a defence which arises 
during the pendency of the suit mav be pleaded in bar of the plaintifi'^s riehts. 

2. Upon a trial in the Common Pleas in a proceeding which originated Mfore 
two justices of the peace by a landlord to obtein posaession of demised premises, 
it is com|»etent for the defendant to set up as a defence that the title of the land- 
lord had been divested during the term, and that he had the right from the 
owner, whose title had accrued pending the suit, to remain in possession. Hockley 
ys. WaUh et ux,, 198. 

See Pbomissobt Notb. 

•DEMURRER. 

To plead and demtir to the same matter is not allowable. After pleading, a 
defect in the declaration may be taken advantage of by motion in arrest of judg- 
ment, or the defendant may be allowed to withdraw mi plea, and then demur. 
OomtnoTMffeaUh vs. Mouiekeepcr^ 267. 
DEPOSITIONS. 

When they may be sent out with juries. 
See EviDBNCB. 

DESCRIPTION. , ^ ,^ , . ^ . 1 * * f ;i 

Under the act of February 17, 1868, a leasehold interest !n real estate la made 
the subject of a mechanics' lien for "all improvements, engines, pumps, ma- 
chinery, screens and fixtures put up by the tenants ; " but this does not apply to 
every kind of leasehold. A dwelling-house is not included. A description of a 
house and lot, as " situate on the west side of the railroad and road leading from 
Potuville to St. Clair, in said county," decided to be too vague and loose. Knecht 
vs. Jfeintte dt BanUy, 353. 

DESIGNATION. See Municipal Claim. 

DISTRIBUTION. ^ ^ , ^ , . ^, *«,v *i A, ^ 

1. A master cannot go behind the decree of foreclosure in distributing a fund 
raised by the sale. He must distribute it to the parUea entitled under the decree. 
Mice Ti. Bailroad Co., 17. 
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DISTRIBUTION—( (7on/mu<jd). 

2. The principal sum of $120,000 is not too large an amount to be withheld 
from distribution u)M>n the audit of an administrator's account for the purpose 
of meeting an annual payment of ;|^,U00. Origg^t EsiaU, 342. 

DRAFT. See Costs. 

DRUNKARD, HABITUAL. 

1. It is sufficient for ii jury to find the party to be an habitual drunkard ; the 
legal consequences flow from that fact. 

2. The inquisition stands until overthrown by the evidence of the traverser. 
McGmnes$ vs. Commonwealth ^ 40. 

DUTIES OF AN ATTORNEY. See Attorneys' Duties. 

EJECTMENT. See Injunction. 

ELECTION, CONTESTED. 

1. A contest involving the election of different persons to different offices can- 
not be raised by a single petition. There must oe separate petitions for each 
office that may be contested. 

2. An election held at the proper time and place, and by the regularly chosen 
officers, will not be set aside, although fraudulent votes may have been received. 
The remedy in such case is to pur^e the polls by striking out the fraudtdent 
votes, if possible. Cats Township Election Case, 283. 

ELECTION OF DIRECTORS. See Injunction. 

EMPLOY^. See Damages. 

EMPLOYER. See Assignment. 

ENDORSER. See Promissory Note. 

ENTRY BY GRANTOR. 

An entry by the grantor is not required in Pennsylvania to complete the 
forfeiture. Brown vs. BenneU, 132. 

EQUITY. See Landlord and Tenant. 

EVIDENCE. 

1. By virtue of the act of April 12, 1842, commissioners' books are evidenoe 
of assessment without other evidence of action on the part of township assessors. 
Oreenouph vs. Fulton Coal Co.^ 61. 

2. The general rule in Pennsylvania is that all papers ^ven in evidence in the 
trial of the cause, except depositions^ are to be sent out with the lury. 

3. A certified record of bankruptcy offered in evidence during tlie trial, through 
which the plaintiff* claims the land, may be sent out with the jury, even though 
there are depositions attached to the proceeding relative to the bankruptcy, but 
immaterial to the controversy. Such depositions stand on a different footing 
from ordinary depositions, for the record cannot be cut up and mutilnted. 

4. It is the duty of counsel to object to papers before they are admitted to the 
jury- room. Shomo vs. Zeig/er^ 111. 

♦5. Evidence of the quality of an article should not he admitted unless there 
is fraud or warrant^v by the seller. Whitaker et al. vs. Eastwick et al., 154. 

6. It wns error in the court below in not submitting to the jury evidenoe 
offered to show the terms of the acceptance of an offer to sell real estate. Ctet^ 
denon vs. Pancocutf 176. 

7. A photograph proved to have been taken from life and to resemble the 
person photographed, may be used upon a trial for murder to identify him. 
though, like all other evidences of identity, it is open to disproof or doubt, and 
must be determined by the jury. Uddertook vs. Comm^mwealth, 200. 

8. The evidence m'ust be clenr, uncontradictory and distinct to establish a 
custom or usaj^e in a particular )>ort warranting the captain of a steamboat, under 
the direction of a part owner, to bind the owners of vessels navigating the Ohio 
and its tributaries, for the amount of a premium note for the insurance of the 
boat, executed by the captain. Adams vs. Insurance C!r>., 262. 

9. The rules of evidence are the same in civil and criminal cases when ther 
pertain to questions which must be the same in their nature. Brotpn vs. JSehoet, 

See Damages, Criminal Law. 
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EXCAVATION. See Adjoining Land. 
EXEMPTION. 

Hdd, that the co-defeinhmts, whose interests were sold, were not within the 
provisions of the act of April 18, 1861, which exempttnl soldiers from civil pro- 
^SJJ- « ^ *"*"" ^*^^^ "^ benefit or advantage irom the provision. Hheett vs. 

8ee A8SIGN0B. 
EXECUTION. 

Execution was issued upon a joint jndi^ment ap^^inst Foveral co-defendants, one 
of whom was lu the service of the t nited Siaies a?* a soldier at the time. Upon 
applieaUon the court stayed ihe writ as to il»e M>l«iier and a sale of the other de- 
fendants' interest was hud, and the deed acknowledged. Held 

1. That the purchaser took a valid title. ' 

r ?." I*'"n^«fecutioii was forbidden and void os asriunst one defendant, It does not 
o D « *S*^Jf ^'^. illegally iM>.-ued against a codelendant. Cadmus vs. Jackson, 
2r,r, Smith, 295, dtslingnvi/ied. ' 

8. The principle that "process forbidden by law is void, and a sale under it 
conveys no title," has no application in this case. 

n.^"'r2[ ®*®cution, although irregular and erroneous, is not necessarilv a 
nullity. The validity of the judgment upon which such executions issued can- 
not be questioned in a collateral action, or other manner than by suing out a 
wnt of error or b^ direct application to the court in which it is entered or trom 
which execution issued to vacate or set it aside. Sheets et al, vs. Huher et at., 9. 

4. Quare. Whether a foreign corporation located in another State is subject to 
an attachment execution ? McHugh vs. Bashore, 220. 

See Constable, Stay op Execution. 

EXECUTOR. See Decedents' Estate, Will. 
EXPRESS ASSENT. See Surety. 

EXTERIOR NEWNESS. 

1. Newness of structure in the exterior is necessary to give notice to purchasers 
and lien creditors. 

2. Whether the erection be new or old is sometimes difficult to decide, and then 
it is a mixed question of law and fact, and in contested and disputed cases it is a 
question for the jury. SteigerwaU vs. C Brian, 260. 

FEME COVERT. 

A feme covert may become a partv to a parol partition held by her with others 
as tenants in common. Ernst et aL vs. Zerbe, 119. 

FENCES. 

Until a person encloses his land, or part of it, he cannot legallv be called upon 
to pay any part of the expenses of building fences by persons aajoining his land 
on either side. Loeb vs. NissUy, 149. 

See Adjoining Owner. 

FIELP NOTES. 

The admission of copies of field notes of a person who was not even the deputy 
surveyor cannot be admitted. Badgers vs. BaUroad Co,, 240. 
FT. FA. "^ . 

Where the funds arising from a sheriff's sale are insufficient to pay liens prior 
to a judgment, it is error to apply any of the fund in payment of the costs on 
such judgment arising prior to the issuing of the fi. /a. /ay* Appeal, 230. 
See Mechanics' Lien. 

♦FISHING. See Navigation. 

FORECLOSURE. 

A master cannot go behind the decree of foreclosure in distributing a fund 
raised by the sale. He must distribute it to the parties entitled under the decree. 
Bice vs. Bailroad Co., 17. 

FOREIGN ATTACHMENT. 

Where the testimony produced in the depositions taken in a proceeding to dis- 
solve a foreign attachment appears to establish the fact that the defendant was a 
resident of this commonwealth at the time the attachment issued, the attachment 
will be dissolved. Bauh vs. Eakin, 22. 
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FRAUD. See Landlord and Tenant. 

FRAUDULENT VOTES, Etc. See Election, Cohtestkd, 

FREIGHT. See Rail&oad. 

GARNISHEE. 

No order for the allowance of a connsel fee and costs to a garnishee will be 
made where the record shours no appearance of counsel, no interrop^tories filed, 
nor answers prepared on the part or the garnishee. Jiaub ys. JSuihfi, 22. 
See Issue Statutory Period, Brokers, Judgment. 
GOODWILL. See Bonds. 

GUARANTEE. 

1. A license to take away soil, sand, etc., and the guarantee having expended 
money on the faiih of it, cannot be re voiced. Davit vs. Souder^ 55. 

2. Where there is a written guarantee of the suocessful operation of the new 
machinerv. the purchaser may try for a reasonable time before returning it to the 
vendor. Proviaence Co. vs. /r#» Co., 244. 

GUARDIAN. 

A guardian of the |[>er8on of an illegitimate child is entitled to its eostody In 
preference to its putative father. Waleisa vs. WaUiaa, 281. 

HEIRS AT LAW. See Will. 

HUSBAND AND WIFE. 

1. The husband is liable for necessaries (kmished te the wife for the support 
of herself and family, although she has been decreed t^Jctue $9U trader. MarkUjf 
vs. Wariman tt mx., 168. 

2. A married woman cannot be convicted for selling liquor without license 
where the same is done in the presence of her husband. 

3. The husband would be coereively present if in the house, though not in the 
room where the selling was going on. Commonwealth vs. LiruUey, 216. 

4. A wife may imrchase property on the credit of her separate estate and hold 
it against the oreuitors of her nusband. Seed$ vs. JCaJiUr, 234. 

See Deed. 

IDENTITY. 

In this case the question ef identity was properly submitted to the Jury. Brawn 
vs. Schockj 367. 

See Evidence. 
ILLEGITIMATE CHILD. See Guardian. 
IMPRISONMENT FOR DEBT. See Bail. 
INCORPORATED TOWN. See Trade-mark, 
INDICTMENT. See Witness. 
INFANT. See Contract. 

INJUNCTION. 

1. An injunction will not be eontinned against a corporation merely because a 
dispute has arisen as to the election of directors who have not yet even taken their 
seats. Paynter et al, vs. Clegg et al.^ 4. 

2. A creditor who denies in his answer a married woman's title to real estate, 
and alleges that the property belongs to her husband, will not be enjoined from 
levying on it and selling it as the husband's properly. Under such circumstances 
a court of equity will not investigate the title, out leave the parties to contest it 
at law. Dyer vs. Bnnky 36. 

*3. A plaintiff will not be restrained from selling an all^^ed interest in real 
estate of his judgment debtor, unless the want of such interest is clear and mani- 
fest. The determination of title will be left to an ejectment. 

4. In this case the invalidity of plaintiff's lien by reason of defendant's adjudi- 
cated bankruptcy was not sufficiently clear to justify an order restraining execu- 
tion. Reuer vs. JohnMon^ 22.5. 

5. The act of April 8, 1846, prohibiting courts of equity from issuing injunc- 
tions against the erection or use of public works, is bv its terms limited to courts 
within the city and county of Philadelphia, nor woulcl the aotiie of binding force 
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IN JUNCTION— ( Continued). 

where an injanction is the only peaceable method of preventuig a yioIatioD of the 
constitution. Heckaher & Co, vs. Water Co., 252. 

6. When tenants operating under a lease to mine coal have worked over their 
boundary line into adjoining land leased to other tenants, and this clearly 
is established or conceded, a court of equity will enjoin against any further 
working. 

Where, however, the line is in dispute, an injunction will not be granted until 
the rights of the respective parties are settled at law or in equity. AlteVf Fucht 
et at. vs. Bowman, 298. 

7. Mandamus will not lie where there is an adequate remedy at law. 

8. The court will not restrain by mandamus an alleged illegal increase of 
assessment of property for taxable purposes, the act of assembly of 10th Mav, 
1871, providing a full and adequate remedy by ap]>eal. Yuengltng vs. Comtnta- 
HonerSy 355. 

9. The appropriate functions of a mandamus are the enforcement of duties to 
the public by officers and others, who either neglect or refuie to perform them. 
Commonweauh vs. Thampaon^ 36L 

See Taxes. 

INQUISITION. 

1. The holding of an inquisition, onder the 44th aection of the act of the 16th 
June, 1836, is a judicial act, and must be performed by the sheriflf himself. If 
held by a deputy it is invalid, though it may bind the sheriff. Klopp wB.Brexten" 
bach, 67. 

2. When an inquisition has been held and the defendant's land condemned, a 
ludgment creditor who has levied upon the same land under* /f. /a. may issue 
his ven, exp, and sell without another inquisition. McCulUufh i Co, vs. Thorn' 
ton, 321. 

See Habitual Dbunkabh. 

INSTITUTION. 

Where the intent is clear, a devise to an in8tittiti<Mi ander a wrong or abbro- 
yiated name is good. Kimmel et al, vs. Wagner et ai,, 106. 

INSURANCE. 

1. The secretary of an insurance company is the organ of communication with 
policy-holders, and has authority to inform a holder of the cancellation of his 
policy : on sucn cancellation tliere can be no recovery of assessment on premium 
rate. The language of the secretary in this case construed to be a notification of 
cancellation. Columbia Inauranee Co. vs. Maaonheimer^ 223. 

2. Where a policy issued by a mutual insurance company provides that if an 
assessment on the )>remium note be not paid within thirty days after notice and 
demand the policy shall be null and void until said assessment be paid. Held, 
that the words ** null and void ''did not work an extinguishment of the con« 
tract, but merely a suspension of the policy until the default was ended, and that 
the assured was liable for an assessment made on his premium note during such 
suspension of his policy. 

Where a premium note is made payable in such sums and at such times as the 
directors may, agreeably to their act of incorporation, require, an assessment made 
by the directors in pursuance of the act is conclusive on the assured, and he will 
not be relieved from the payment of such assessment, or any part thereof, unless 
he can show fraud or gross mistake on the part of the directors in making it. 
Hummel vs. Inaturance Co., 336. 

See EviDENCB. 

INTERPLEADER. 

A peremptory nonsuit on a sherlflPs interpleader is snch a determination of 
the is8ue as will of>erate to forfeit the bond if the goods are not forthcoming. 
Cyeill et al. vs. Wilt, 72. 

An actual levy upon the goods which are the snb^t-matter of the adverse 
claim is not necessary to a sheriff's interpleader. Phxlipa vs. Beagan, 84. 

IRREGULAR ENDORSEMENT. 

An irregular endorsement of a note should put a purchaser on inquiry, and 
affects him with notice of the equities of the parties. Loaee va. Bisaell^ S62, 
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♦ISSUE. 

1. Under section 41, met of 15th of March, 1832, an issue devuavU vel non is 
of right whenever a dispute opon a matter of fact arises before the register's 
court. 

2. But the fact must be material to the subject of controversy, a substantial 
matter of dispute, necessary to be determined before a decision can be reached. 
De Haven* s Appeal y 123. 

It is the duty of any person desiring an issue to reduce his request to writing, 
and to present the same under oath to the auditor. MorgarCM EetaU^ 194. 

JUDGES. 

Associate Judges in commission on the first day of January, 1874, continue to 
hold their respective offices, and it is their right and dnt^ to serve in all the 
courts as keretofore^ until the expiration of the terms for which they were elect^ 
and commissioned. In re Jurisdiction of AtsodaU Judaetf 25. 

A Judge may, where the evidence is uncontradicted, tell the Jury that it is their 
duty to convict. Oommonweaith vs. Magee^ 42. 

JUDGMENT. 

1. if a vendee fails to pay the amount due and surrenders back the possession 
of the property, he cannot be compelled to satisfy a judgment which was to have 
been a part payment for the property. Arnold* § Adminislralor^ vs. IHUgerald, 
87. 

2. Where Judgment has been entered by a Justice against a defendant who was 
in default, but who, within twenty da^s, entered bail for an appeal which he 
neglected to bring into court, certiorari will not avail to set aside an execution 
subsequently issued, even though the service of the summons be shown by the 
record to have been defective. Taking the appeal amounts to a recognition that 
the case was regularly before the justice, and is a waiver of the defect which 
otherwise would have been fatal. Jones vs. Delaware arul Hudson Canal Co^ 
159. 

3. The act of February 24, 1806^ authorizing judgments to be entered by the 
prothonotary on notes and other instruments, with confession of judgment at- 
tached, gives an additional remedy for collections, to which the statute of limita- 
tions does not apply. 

4. Where a debt, even though it be " grounded upon any lending or contract, 
without specialtv," is acknowledged by a debtor under the form of a note, with 
confession of Judgment attached, it mav be entered in judgment and collected, 
notwithstanding more than six years nave intervened between the maturity of 
the note and the entry of judgment upon it. Morris vs. Hannickf 187. 

5. The court in this ana similar cases have the right to strike off judgment. 
Lutes vs. Thompson^ 58. 

6. Judgment was properly entered against a garnishee where the record showed 
that there was no service on the defendant, who resided out of the county, and 
that more than five years had elapsed since the rendition of the original judgment, 
without revival. JSrock, Emery dt Co, vs. Dri^elbieSf 292. 

7. Plaintiff in such actions brought in the Common Pleas, even though he re- 
. cover less than $100, is entitled to have Judgment entered with costs. Severs va» 
' Oelhing, 60. 

See Auditor, Constitution, Fi. Fa., Lachbs, Surety. 

JUDGMENT BY DEFAULT. 

1. There is nothing in the statute authorizing a justice of the peace to enter 
Judgment by default against the defendant UFK>n the mere statement of the 
amount and the examination of it. If the plaintiff does not appear before the 
justice in person, he must be represented by an agent or by wituesses. Tyler vs. 
Anl/ionyf 15. 

2. A judgment b^ default on an appealed case not taken in accordance with the 
rule in such cases is of no validity and will be set aside. Wm, Say lor vs. iS. JS. 
Morris, 215. 

See Affidavit and page 294. 

JUDGMENT NOTE. 

1. The giving of a Judgment note by a minor is void. 

2. That the retaining of the property, for which the judgment note was given, 
after the minor became of age, does not ratify the contract and make the note 
valid. Lutes vs. Thompson^ 58. 

l"^ Original Edition, p. 421.] 
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JUDGMENT HIOTE— {Continued). 

3. A judgment note dated more than foar months prior to the adjudication of 
bankruptcy, but entered and execution issued thereon within that time, is not 
ipso facto fraudulent. 

4. It requires something more than mere passive non-resistance to invalidate 
a judgment and levy when the debt is really due and defendant has no defence. 
Sleek et al, vs. TStrner'B Astignee, 235. 

JURISDICTION. 

1. Associate judges in commission on the first day of January, 1874. continue 
to hold their respective offices, and it is their right and dutj to serve in all the 
courts as heretofore, until the expiration of the terms for which they were elected 
and commissioned. In re JurucUetion ofAteociate Judges j 25. 

*2. The jurisdiction of the Common Pleas of actions of trover and trespass is 
not taken away, qualified, or restricted by the act of 1614, which gives to justices 
of the peace jurisdiction of such actions. 

3. The act of 1814, giving to iustices of the peace jurisdiction of trover and 
trespass, contains no restriction like the 26th section of the justices' act of 1810, 
imposing costs on a plaintiff' who sues in the Common Pleas on a demand for less 
than $1^. It is not required in actions of trover or trespass in the Common Pleas 
that the plaintiff*, in order to recover costs, file an affidavit that his demand or 
claim exceeds $100. Devers vs. Gething, 60. 

4. The jurisdiction of the magistrate should be affirmatively shown by the 
record in a proceeding to obtain possession of the premises for non>payment of 
rent. TrimbcUh et ux, vs. Patterson et oL, 226. 

5. Where the jurisdiction of a justice is attacked, evidence may be given aliunde 
to determine the jurisdiction. 

6. A party cannot remit jmrt of a claim to confer jurisdiction on a justice. 

7. AVant of Jurisdiction may be set up in a certiorari to an alias execution to 
defeat a judgment entered by a justice nine months previously. Torbert vs. Po- 
eum, 294. 

See DBCEDENT8' Estates. 

JURY. 

1. It is sufficient for a jury to find tiie paity «o be an habitual drunkard, the 
legal consequences flow from that fact. McOuiness vs. Commonwealth, 40. 

2. A verdict of a jury will not be set aside for the misconduct of a juror in con- 
versing about the cause on trial with a witness before or during the trial, when 
no improper influence or bias is shown, unless such misconduct was caused by a 
party to the suit, or his agent, or by his representations, and proof of the bias 
must be clear and manifest. Shomo vs. Zeigler, 111. 

3. The sheriff'^s return of jurors summoned did not name them, but the alder- 
man's record did. Held, The variance immaterial in the absence of objection or 
challenge at the time, as they must be presumed to be the same persons. Gavit 
vs. Hall 170. 

4. Whether the erection be new or old is sometimes difficult to decide, and then 
it is a mixed question of law and fact, and in contested and disputed oases it is a 
question for the jury. SUigerwaU vs. O^Brian, 260. 

See Idbntitt, Lachbs, Damages. 

JUSTICE OF THE PEACE. 

1. Proceedings in an action before a Justice of the peace will be set aside when 
it appears there had been a continuance without day. and afterwards the justice 
proceeded to hear and pass judgment in the cause without notice to the defendant 
\Brown vs. Hamhright, 35. 

2. A justice has jurisdiction where the plaintiff''s claim, however large, is re- 
duced to or below one hundred dollars by direct payments, or by dealing, amount- 
ing to and admitted as pajrments. Baer vs. Garrett, 183. 

3. The record of a justice of the peace should show affirmatively everything 
necessary to give him jurisdiction. Yeich vs. Petei'son dt Carpenter, 249. 

4. A summary conviction by a Justice of the peace, the record of which is not 
in oonformi^ with the act of assembly in such case made and provided, will be 
reversed. Commonwealth vs. Camory, 296. 

See JuRiSDionoN, Judgment by Default. 

l*Origincd Edition, p. 422.] 
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LACHES. 

1. A certiorari matt be applied for within a reasonable time. Lachee of the 
defendant will deprive him of the benefit of any exception to the proceedings 
had before a justice of the peace. Schaefer vs. Smith, 48. 

2. The city of Philadelphia is not responsible for the negligence of its police- 
officers while engaged in the enforcement of a city ordinance. EUioU vs. OUti, 
105. 

3. As a general rule, a question of negligence must be submitted to a Jory. 
Where the measure of duty is ordinary and reasonable care, it is always a question 
for the iury. There is no absolute rule as to what constitutes negligence. 

4. Where the measure of duty is not unvarying, where a higher decree of care 
is demanded under some circumstances than under others, where both the duty 
and extent of its performance are to be ascertained as facts, a Jnrv alone can de- 
termine what 18 negligence, and whether it has been proved. Where negligence 
is concurrent a child will not lie held to the exercise of the same degree of care 
and discretion as an adult. Critay vs. Railroad Co.. 75. 

5. In an action against a railroad company for killing a child two yean and 
two months old, the question as to the position of the child, whether the engineer 
could see it, and the rate of speed of the train, were properly left to the jury. 

*6. The court below charged that the fact that the child was found iu the street 
affords strong presumption of negligence ; but the jury were to consider whether 
the mother took reasonable care of the child ; if she did not it was negligence. 
l^eW, correct. Jiailroad Co. vs. L<m{f. 78. 

7. The opening of a judj^ment regularly obtained is ex grcUia, It will be re- 
fused where the defendant is guiltv of laches, and especially where he tenders no 
affidavit explaining his laches ana showing a defence. Swain vs. Haihentadt dt 
WiUon, 160. 

8. Under counts for goods sold and delivered, work and labor done, the com- 
mon money counts, and on an account stated, there can be no recovery araiost a 
bailee for negligence in not returning the full amount of goods bailed. paUerUe 
Ts. Mtlich, 172. 

See Damages, Liability. 

LAND. See Married Woman. 

LANDLORD AND TENANT. 

1. M. sold and conveyed certain premises, then under lease to Q. and S., to T., 
and subsequently, for the purpote of delivering poseession (as was shown by the 
record), gave notice to the tenants to quit, ffeldy that the lessor had not parted 
with her entire interest by such sale, but retained possession, which was suffi- 
cient interest to entitle her to give the necessary notice to quit. ThompeoUf 
Aengneej vs. Glenn el al., 52. 

2. Equity will not restrain a proceeding by landlord against tenant for poa- 
session upon grounds, such as change of title, which may be asserted by the tenant 
in the proceeding itself. Vanaredalen vs. Whiiaker, 190. 

3. Where a lease contains a covenant that if the rent is not paid at a specified 
time it shall work a forfeiture of the lease, and the landlord may forthwith enter 
and take possession, the non-payment of the rent does not make the lease abso- 
lutely null and void, but only voidable at the election of the landlord. 

4. When a landlord, with knowledge of the forfeiture, receives rent falling 
due after that, it b a waiver of the forfeiture; but not so if the rent was due 
before the forfeiture. 

5. Under the terms of such a lease, if a landlord proceeds by a landlord's war- 
rant and collects the rent, it is then too late to declare a forfeiture and take po^ 
session. If, however, he declared a forfeiture and took poasession before, or 
simultaneouslv with, the issue of the warrant, the payment of the rent on the 
warrant would not restore the rieht of possession to the lessee. 

6. If, through the artifice or trick of the landlord or his agent, to enable him to 
declare a forfeiture^ the lessee was indiicetl not to pay the rent within thespeoified 
time, it was bad faith — a fraud — on the |mrt of the landlord, and he had no right 
to take advantage of the delay to declare a forfeiture for the non-payment of 
rent due. 

7. In an action for breach of covenant for auiet ei^oyment the burden of prov- 
ing a sub-letting on the part of a lessee, in violation of his covenant, rests upon the 
defendant The lessee's consent to proceedings upon the part of a third partv to 
procu re a right of way through the premises, is not a sub-letting. Long <fc JfcAtw- 
neyys. Wood, S24. 

See Lien, Injumction. 

l^Ori^nal Edition, p. 423.] 
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LEASE. See Landlord and Tenant, Injunction. 

LEGACY. 

A bequest of the interest of a certiiin mortira^e for life i< n sppcific legacy, and 
if the specific security is lost the le^tee takes nothing. (JalUifjher't Appeal, 217 

LEGATEE. See Legacy, Dbckdknts' EdTATKtL 

LEGISLATURE. 

An act of the legislature must violate some prohibition^ either expressly or 

necessarily implied, eitlier of the federal <ir btaie constitiition, before it can be 

pronounced by the judicial depart uieut uucon-stitutiouul and void. The court 

% J cannot pronounce a tax uneonstituiional on the mere ground of injustice and 

^J^ int^uality. 

The legislature may vary the nature and extent of remedies, as well as the times 
and mtKies in which these remedies may be pursued, but the abolition of all 
remedies by a law operating in prcuenti is the impairing of the obligation of the 
contract, and therefore unconstitutional. Commonwealth vs. Thompton, 361. 

LESSEE. See Landlord and Tenant. 

LEVY. See Interplbadkb, Lien. 

LIABILITY. 

1. To render the endorser of a note liable, demand must be made of the maker, 
if at a bank or place of business, within usual business hours ; if at his residence, 
at a reasonable time, and not at an hour when it may be presumed the family will 
be in bed, unless the maker or his agents are in the ofiice when demand is made, 
though out of business hours. Ashtvn vs. Jhillf 64. 

*2. The plaintifiit below, who kept an aci*ount with the defendant, made a 
special deposit of certain bonds for safe keeping, paying nothing for the priv- 
ilege; the bonds were stolen by the teller, who had always born a good 
character. 

Held, that the bank was a gratuitous bailee, and as such not liable, except for 
gross negligence. 

3. That neither the fact that the bank might have discovered that the teller 
was dishonest by a more frequent or accurate examination of his accounts, nor 
that he was allowed to keep the "individual ledger," which was the only book 
which was a check upon him, nor that he was not dismissed when it was dis- 
covered that he had made a successful speculation in stocks, was such negligence 
as to render the bank liable. 

4. That nothing short of knowledge or leasonable grounds of suspicion by the 
bank, that the teller was unfit to be appointed or retained, would render it liable. 
Foster vs. Essex Bank, 17 Mass. 478, approved and followed ; Lancaster Bank vs. 
8mUh^ 12 P. F. S. (62 Penna. Stat.) 47, remarked on. Scott vs. Bank, 94. 

5. The city is liable for the killing of a boy in the building of a bridge, although 
it was built bv contract, where the work is intrinsically dangerous. Host vs. 
CUy of Philadelpkia, 163. 

See Contract, Contractor, Mechanics' Lirn, Decedents' Estates, 
Promissory Note, Administratrix, Married Woman. 

LICENSE. See Guarantee, Husrand and Wife. 

LIFE ESTATE. 

In order to give the defendant the benefit of the provisions of 4th section of act 
of January 24, 1849, he must have an undoubted life estate in the land levied 
upon. DeFrehn vs. Leitcnberger, 336. 

LIEN. 

1. When a mortgage is prior to all other liens, except a fixed charge on the land 
not itself divested by the sale, its lien is preserved ny the act of 1830, although 
there may be arrears of the prior charge due and unpaid, whether they accrued 
due before the date of the mortgage or subsequent to it, and that such arrears, 
being a part of the fixed charge itself, are therefore not to be paid from the fund 
in court. Lensenig et al. vs. Thompson, 12. 

2. A contract to build a vessel is a contract to be performed on land, and falling 
within the ordinary common law, and belongs to State jurisdiction, and a State 
has a right to give a lien against her for work and materials entering into her 
oonstmction. Schooner Maggie Coin vs. Shakesveare, 86. 

3. Landlord's lien for one year's rent on goous liable to distress is a prior Hen 
by the act of 1836. Johnson vs. Williams el al,, 134. 

l*Ori^nal Edition^ p. 424] 
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lAES^Continued). 

4. Where a property has been levied on, and an inqnitition and condemnation 
tnmedy the lien of judgment is good against lands Of a decedent still in jpoesession 
of the heirs, although there has been no revival within five years or testator's 
death. Shearer vs. BrirUey, 202. 

See Married Woman, Fi. Fa., Mbchaviob' Luen. 

LIQUOR. See Husband and Wifb. 

LIVE STOCK. 

The coaling of locomotives en^piged in transporting live stock on Snndaj 
being a work of necessity and chanty, is excusable. CommonweaUh vs. Conway, 
303. 

LOCOMOTIVES. See LiYB Stock. 
MACHINERY. See GUARANTBB. 

MARRIED WOMAN. 

1. Property acquired by a married woman on the credit of her separate estate, 
and afterwards paid for by profits arising out of it, is not liable for the debts of 
her husband. 

AgneWj C. J., dissents. Purman et al., vs. Porter et ux., 15. 

2. A wife gave a mortgage without joining her husband, on property which was 
in her name ; iudjrment was afterwards obtained on the mortgage, and the prop- 
erty was sold by the sherifi' on a judgment against the husbaua and the wire. 
Jfdd, on distribution of the fund, that after payment of prior liens, it should be 
appronriated to the judgment on the mortgage. 

3. The judgment on the mortgage might have been reversed or set aside at the 
instance of the wife, but until directly avoided bv her it cannot be impeached 
ooUaterally except for fraud. Appeal of Jiutterfieid't Executors, 88. 

4. A naked ratification by a married woman after discoverture is of no avail, 
but where there is a consideration and sufficient to support the promise, it is good. 
Brown vs. Bennett, 132. 

5. Plaintiff, who inherited certain real estate in 1837 from her father, married 
before 1848, and in 1852, under the proviso of the 48th section of the act of 
March 29, 1832, made a declaration autnorizing her share of the real estate, which 
had been partitioned in 1851, to be paid to her husband without security; the 
husband died in 1871, and plaintiff sued his estate to recover the amount paid 
him under said declaration. Held, that the husband was not a trustee, and the 
payment of her share in partition was absolute. 

*6. The married woman's act (April 11, 1848) did not impair the vested interest 
of the husband, although partition did uot take place until 1851. 

7. Where the wife acquires the estate after April 11^ 1848, the act of March 
29, 1832, section 48, is inorperative. Kramer's Administratars vs. Kramer, 
110. 

8. The bond of a married woman for purchase money, though constitutinp^ a 
lien upon the land purchased, is invalid as a personal obligation, and execution 
will be restricted to the land sold. McHugh vs. Bashore, 220. 

See Injunction, Husband and Wifb. 

MASTER'S REPORT. 

1. A master cannot go behind the decree of foreclosure in distributing a 
fbnd raised by the sale. He must distribute it to the parties entitled under the 
decree. 

2. Where there is no residue after the bondholders and lien creditors are satis- 
fied, stockholders have no interests that need consideration. 

3. The master should consider and settle the titles of adverse claimants to 
bonds. Bice vs. Bailroad Co,, 17. 

MECHANICS' LIEN. 

1. After pleading payment to a scire facias on a mechanic's lien, no qneition 
as to the sufficiency of the lien can be raised. 

Under the act of February 17, 1858, a lien was filed for a patent hoisting and 
dumping cage against the entire leasehold estate of the colliery. 

Held, that the act of assembly gave the mechanic no such lien. It confines 
the lien clearl^r to the interest of tne lessees in the improvement and machinery 
upon which his labor and services were bestowed. Si, Clair Coal Co, va. 
Marts, 83. 

l*Original Edition, p, 425.] 
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MECHANICS' LIEN— (Con^miwKi). 

2. Where a sheriff makes sale on a fi, fa, of leasehold property subject to 
mechanics' liens, and })ay8 over the money to the fi, fa. creditors on the day of 
sale or at any other time before the return day of the writ, he is liable to 
mechanics' lien creditors for claims filed after the return day, if in other re- 
spects within time. The sheriff is presumed to know the law, and is bound to 
take notice of such claims from the nature of the property sold, and if he misap- 
propriates the money derived from such sale, he is liable to mechanics' lien 
creaitors. Bird vs. Shirks 147. 

3. Mechanics, miners, laborers and others claiming under the act of April 9, 
1872, must give notice in writing to the officer executing the process before the 
actual sale of the property ; in default of this notice, no lien. Construction of 
said act and its requirements. Bank vs. Childs, 186. 

i. Repairs and additions to a building are not within the purview of the 
mechanics' lien law. It must be a rebuilding upon another and larger scale. 
tUdgerwalt vs. (yBrian^ 260. 

6. The act of April 9, 1872, " for the better protection of the wages of me- 
ehanics, miners, laborers and others," does not ffive a lien for wages earned after 
the particular property has been seized by the sheriff on an execution. Property 
levied is in the custody of the law, and when sold the proceeds are preserved 
against lien creditors subsequent to the delivery. 

6. When a mechanics' lien which is defective has been filed, and the property 
against which it is entered is sold by the sheriff before the expiration of the six 
months allowed b^ law for filing the lien of a mechanic, the claim may be made 
upon the fund with the same effect that it*could be made if a lien sufficient in 
form and substance had been entered of record before the sate. Schroder vs. 
Burr, 263. 

7. Under the act of February 17, I8.18, a leasehold interest in real estate is 
made the subject of a mechanics' lien for *'all improvements, engines, pumps, 
machinery, screens and fixtures put up by the tenants," but this does not apply 
to every kind of leasehold. A dwelling house is not included. KrucfU vs. 
HHntze and HanUy, 356. 

SeeLiEM. 

MINING COAL. See Railroads. 
MINOR. See Judgment Notb. 
MISCONDUCT OP A JUROR. See Jury. 

MORTGAGE. 

!. When a mortgage is prior to all other liens, except a fixed charge on the 
land not itself divested by the sdle, its lien is preserved by the act of 1830, 
although there may be arrears of the prior charge due and unpaid, whether thev 
accrued due before the date of the mortgage or 8ub.sequent to it, and that sucb 
arrears being a part of the fixed charge itself, are, therefore not to be paid from 
the fund in court. Lenaenig vs. Thompson, 12. 

*2 A mortgage made to secure the payment of pei*tain bonds is made for the 
benefit of the bondholders only, and no one can have an interest in the mortgage 
except as a bondholder. Rice vs. Railroad Co., 17. 

See Married Woman. 

MUNICIPAL CLAIM. 

A municipal claim for curbing or paving, filed against the administrator of a 
decedent, owner or reputed owner^ or whoever may be the owner, and describing 
the lot or lots against which the lien is claimed, is a sufficient designation of the 
ownership of the premises. 

The non-apportionment of such a claim is not ground for striking it from the 
docket. Borough of PotUvilU vs. Bank, 348. 

NAVIGATION. 

The right of fishing in a river is subordinate to that of navigation, but this 
does not excuse the master of a vessel from running into and damaging a net of a 
fisherman where he could change the course of the vessel without prejvdice 
to the reaaonahle prosecution of nis voyage, and thus avoid the net. Cobb vs. 
Bennet, 81. 

NAVIGABLE RIVER. 

Ill Pennsylvania the common law distinction of what constitutes a navigable 
river is not recoguixed. 

l*Original Edition, p. 426.] 
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NAVIGABLE UlYER-i Continued), 

An owner uf land upon a stream that is not nayigable has such a propertj in 
the stream, ttiat it cannot be taken away from him by act of legislature, 
unless jufit compensation be tirst made or secured, and then only for imblic 
uses. 

Whether an owner of land upon a navigable stream, has such a right of 
pro|>erty in the stream, dubikUur. Hectsher vs. Water Cb., 252. 

NEGOTIABLE PAPER. 

Bona fide purchasers of nenrotiable paper for value cannot be effected by 
private undersunUiugs between third parties. Mishler vs. Me$d is Hende%^ 
wn, 233. 
See Bonds. 

NON-APPORTIONMENT. See McNiciPAl. Claibc 

NON-RESIDENT. 

To hold non-resident defendsnts by a service on an alleged agent, the return 
of the oflScer must show that he complied with the act by serving the summons 
at the place, or one or other of the places, mentioned in the act. reich vs. Peter- 
ton d: Carpenter, 249. 

NOTICE. 

A was told in Jnnusry that B's partnership was for one year. Held, that A 
had such notice of itn dissolution as put him on inquiry. Schlater vs. Win* 
penny f 100. 

OPENING A JUDGMENT. See Lachrb. 

ORPHANS' COURT. 

The jurisdiction of the Orphans' Conrt over claims made against a solvent 
estate by creditors of the decedent is not exclusive, but concurrent with that of 
the courts of the common law ; and where a creditor has elected to sue in 
another tribunal, and refuses to nresent his claim against the fund for distribu- 
tion in the Orphans' Court, the latter will, notwithstanding a lei^tec's demand 
for present distribution, direct enough of the fund to be retained by the adminis- 
trator to meet the exigency of the creditor's suit in another court. Griggtf 
Ettatf, 842. 

PAROL EVIDENCE. 

Parol evidence may be properly admitted to prove the number of acres in a 
form called in testators will the McKinstry farm. Clapsaddfe vs. £'berley, 237. 

PARTITION. 

1. A feme covert may become a party to a parol partition of lands held by her 
with others as tenants in common. 

2. Such a partition, execute<l by ntnrking the linen of division upon the ground, 
followed by a corresfmndi ng pONHession in pursuance of the agreement, Is good, 
notwithstanding the statute or frauds. 

3. Partition neither enlarges nor diminishes the estate of each tenant in com- 
mon. It is less than a grant. The act of February 24, 1770, which establishes 
the only woy by which husband and wife may convey the estate of the wife, does 
not apply to partition. Enst et a/, vs. Zerhe. 119. 

4. The presumption of notice to the widow of partition and sale, from the 
recital in the oraer of sale, will be presumed, especially so after the lapse of 
twenty vearn. Ventel et a/, vs. Coiner , 258. 

See'^ARBiED Woman. 

•PARTNERSHIP. 

After dissolution of a partnership and payment of its debts, if there is ho special 
agreement, each partner should be repaid ratably his advances. ChriMtwion vs. 
BauHchtert 73. 

The 21st and 22d sections of limited partnership act of March 21, 1836, apply 
to existing partnerships only. Pvttey vs. Dusenberryf 199. 

See NoTicK. 

PAUPER. 

An order of removal of a pauper not appealed from, is final and conclosive at 
to the settlement of the pauper. IHoga Co, vs. South Creek Township, 107. 

PETITION. See Chabtrr, Election Contested. 

I* Original Edition^ p. 427.] 
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PHOTOGRAPH. See Evidence. 

PLEA. 

A plea filed any time before Judgment is in time. McPhilip»Ys,In9urance Co., 
248. 
POLICY. See Insubancb. 

POLICY OF LAW. 

The phrase, " No interest or policy of law," in the act of 1869, held^ to mean 
that wluch before the passage of that act excluded parties from testifying in their 
own suits, or where they had any interest in the subject-matter in controversy. 
Tioga Co. vs. South Creek Township, 107. 

POLLING GRAND JURY. See Criminal Law.' 

POSSESSION. 

Possession is title, and the one having such title can only be ousted by him 
who shows one superior to it. 

All the requirements of an act of assembly relative to the sale of lands, not 
being complied with by the bidder at a public sale, possession cannot be obtained 
by a person claiming title from the bidder. JfHsher vs. C'tly of Philadelphia, 
156. 

See Issue, Landlord and Tenant. 

PRACTICE. 

1. A judge may, where the evidence is uncontradicted, tell the Jury that it is 
their duty to convict. Commonwealth vs. Magee, 42. 

2. A motion to dissolve au injunction will not be entertained until an answer 
be filed. Heyl vs. CUy, 67. 

3. Statements on information made in an affidavit of defence should be averred, 
to be believed by defendant. Cake vs. Stidfole, 94. 

4. Parol testimony is admissible to establish the existence of a waiver of con- 
demnation, which had been a record and become losL Bamberger vs. Brooker et 
al,, 96. 

5. A direction to the jury to find a verdict " for such damages for the breach of 
the contract as you may find on the testimony he (the plaintiff) is entitled," is 
erroneous in leaving the facts and law to them without any instructions to guide 
them. Schofield vs. Simpson, 108. 

6. In an indictment where a felony and a misdemeanor are joined, neither the 
defendant nor his wife is a competent witness under the act of 3d April, 1872. 
Commonwealth vs. Ceart/. 145. 

7. When money is paia into court b^ a garnishee in a contest between the at- 
taching creditor and a judgment creditor of the garnishee the issue should be 
formed between them. Good vs. Grant et al., 175. 

See Agent, Arbitrator, Auditors, Contract, Criminal Law, Demur- 
rer, Evidence, Issue, Injunction, Judgment, Jury, Laches, Married 
Woman, Taxes. 

PREMIUM NOTE. See Evidence, Insurance. 

PRESUMPTION OF NOTICE. 

The presumption of notice to the widow of partition and sale, from the recital 
in the order of sale, will be presumed, especially so after the lapse of twenty years. 
Vensel et al, vs. Coiner, 258. 

PROCEEDINGS. See Justice op the Peace. 

PROCEEDS. See Brokers. 

PROMISSORY NOTE. 

1. When a note is taken after its maturity, it is taken subject to the equities 
existing between the original parties arising out of or connected with the note 
itself, such as its accommodation character, but not to a set off. Long vs. Rhawn^ 
65. 

•2. Where two persons signed a note, and one of them paid his half and re- 
ceived a receipt " in full for his half of the note," this does not release his liability 
as surety for the remaining half. Sterling vs. Stewart, 92. 
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PROMISSORY NOTE-(GwUmtted). 

3. Actual notice is all that in required to charge an endorser. Cake tb. SUd- 
joU, 94. 

A. The maker of a promissory note is by the form and effect of his contract a 
priucipsl, and cann<it reduce his responsibility to the holder to that of a surety 
by proof that he made the note for the accommodation of another party and that 
that was well known to the holder at the time he received it. 

5. 'Iherefore the maker of a promissory note is not discharged from responsi- 
bility to the holder who discounted it for another person, by proof that the holder 
knew that the maker was an accommodation maker and neglected to issue an 
execution u(>on a judgment which he held as a security for the note, when noti- 
fied to do so by the maker. Bank vs. Fraxier^ 191. 

6. in a suit against three drawers of a joint promissory note, where there has 
been service of the writ upon two only, a copy of the note and a mere statement 
filed are sufficient to entitle the plaintiff to jud^ent against those served— under 
the 5tli section of the act of March 21, 180d. Vonoug vs. Boprr, 195. 

7. Where suit is brought on a promissory note, an affidavit of defence which 
alleges a pavment by the defendant of part of the amount, and that thereupon 
the plain titfs agreed to cancel and surrender tlie note, is not sufficient. Ktrk- 
Patrick vs. Wensel, 279. 

8. An affidavit of defence set forth that the notes in suit were given for lumber 
which defendant was to sell for payee on commission, and that there was an 
agreement made at same time that if the lumber was not sold when notes matured, 
then the pavee was to take care of them and have them renewed, and that the 
endorsee, who was the plaintiff, knew of this agreement, and had taken the notes 
as a collateral security for a pre-existing indebtedness. 

Hetdf That if the notes were to be regarded as accommodation notes, then the 
endorsee could recover even though they were pledged as a collateral security 
for a jire-existing indebtedness, and he knew of the agreement between the 
parties. 

9. That if the notes were to be regarded not as accommodation notes, but as 

S'ven in the usual course of business, then the parol agreement merely affected 
e time of payment of the note, and not the consideration, and for that reason 
was inadmissible in evidence. 

10. That the affidavit was defective in not showing due and reasonable dili- 
gence on the part of the defendant in selling the lumber. Heweti vs. Bright, 
345. 

11. It is no defence to a suit on an accommodation note, brought by the en- 
dorsee against the maker, that the endorsee purchased it for a less sum than its 
face called for. LHb vs. Lanigan^ 3o3. 

12. When one puts his name on the back of negotiable paper before the payee 
has endorsed it, he assumes the legal relation of hecond endorser. To make him 
liable to any holder, the implied condition that the payee shall endorse before 
him must he complied with to give him recourse against the payee. Swain vs. 
Halberatadt et aL, 160. 

See Liability, Irbboulab Endorsement. 

PROPERTY OWNERS. See Navigable River. 
PROTHONOTARY. See Judgments. 
PUBLICATION. See Charter. 

QUARTER SESSIONS. 

1. Upon presentation of petition asking for the appointment of road viewers for 
a double purpose afler their appointment the Court of Quarter Sessions has full 
power to allow such amendments in said petition as will remedy defects. Boad 
in Hempjield Tovmship^ 151. 

2. The Court of Quarter Sessions of Schuylkill County has Jurisdiction to lay 
out streets and roads in the borough of Pottsville. 

3. When the first day of the term of said court fell on Monday, 1st June, it was 
held that a report of viewers opening a street, filed on 22d June, was in time. 

4. After the width of a road is fixed by the court, one term should intervene 
before the report is confirmed, to allow time to file exceptions or ask for a review. 
In re Widening Norwegian atreet, 404. 

QUO WARRANTO. 

Under section 2, act June 14, 1836 (P. L., p. 1206), any person duly elected to a 
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QUO WARRANTO— (Cona'nwrf). 

township or county office, and qualified, is competent and has the right to file his 
suggestion, without the intervention of the Attorney Oeneral, for a writ of quo 
vfarrarUo agaioitt the person intruding or unlawfully holding the office. Com- 
monuftalth vs. iStuckraih^ 338. 

•RAILROADS. 

1. The draft required to be filed upon presentation of petition, asking for the 
appointment of viewers to assess damages occasioned by the running of a railroad, 
is within the costs and ex|)en8es to be paid by the railroad company, especially 
when the filing of the same is requ'ssted by the company. Sciber vs. Mailroad 
Co,, 69. 

2. A railroad company formed by the consolidation and merger of two or more 
railroad companies, IS responsible for the debts and liabilities of each of the merg- 
ing roads arising j^rior to such consolidation. 

3. A provision in the charter of a railroad which makes it subject to the pro- 
Tisions and restrictions of the act of February 19, 1849, limits its right to charge 
for toll and motive power, when the cars used for transportation over the road 
are owned or fumisned by others, to two cents for each car, and three cents for 
each ton per mile carried, but does not limit it to frbioht charge if it furnish 
the car. Root & Bust vs. Railroad Co,, 134. 

4. Plaintiff bought a ticket over defendant's road, rode part of the distance, 
stopped over without permission, and tendered the same ticket for the remainder 
of Uie distance. The conductor took up the ticket, refused to return it, demanded 
fiire, and upon refusal to pay until the ticket was retuteed, ejected the plaintiff. 
Held, that the defendants were not entitled to the ticket and the fare too, and 
that the ejectment of the plaintiff was unlawful. Vankirk vs. Railroad Co., 165. 

5. A subscription to stock of a proposed railroad, made upon a blank sheet of 
paper, which, it was stipulated, should not be binding or be attached to the " head- 
ing" (which contained the terms of the association) until the subscriber had in- 
■pected and approved of that instrument, is not binding until that assent. 

Semble: That there can be no valid subscription to the stock of a company in- 
corporated under act of April 4, 1868, without the payment of ten per cent, by 
each subscriber. Backer vs. Railroad Co., 219. 

6. Judicial authority has settled that a railroad is not real estate within the in- 
tendment of the tax laws, and its de|K>ts, places to hold cars, and other places and 
buildings indispensably necessary to the construction of the road, are incident 
to it, parts of it, and not sefNirateiy taxable as real estate. 

7. There being no legislation authorizing the assessment of county rates npon 
railroads or parts thereof, the lot, repair-shop, turntable and roundhouse of the 
company cannot be assessed for sucn purposes. Venango County vs. Railroad 
Co., 300. 

8. Where a railroad company agreed with the landowners over whose land the 
road cro«(sed, that in consideration of paying no damage for the right of way, the 
landholders might remove all coal beneath the road-bed— the landlords to first 
give written notice to the company^ when they were ready to move the coal, at 
which time the company were to either change the route— or secure the road 
from damage— such an agreement is not illegal or a^inst public policy so as to 
relieve the company from the obligation of performing their contracL 

9. The landowners will not be permitted to mine out all coal beneath a railroad 
80 as to endanger the travelling public. 

10. Railroads are private coporations. 

11. Previous to the act of April 11; 1862, a railroad company having once 
selected the location of their roaa could not change it, a^fainst the consent of the 
owner of the land, for the exercise of eminent domain being derogatory to private 
ri|irht the authority must be strictly construed. But the company might change 
with the consent of the landowner. LippincoU et al. vs. Railrocud Co., 310. 

12. The act of April 4, 1868. enacting that persons engaged about the premises 
of a railroad company, although not employee by the company itself, should only 
have the same right to recover against the railroad for an injury as one of its 
employes would have, is constitutional. Kirby vs. Railroad Oo,, 357. 

See Damaoes, Laches. 

RATIFICATION. See Corporation. 

REAL ESTATE. 

The purchaser of real estate where the sale is made subject to existing Hena, 
may set up the defence of usury to the payment, pro tanto, of a Judgment which 
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REAL ESTATE— (Omltnued). 

was entered against the property at the time of his purchase, part of the consider- 
ation of which is shown to be usurious. Sank vs. Wren et al., 27 A. 
See EviDBNCs, Taxes, Railroads. 

RECEIVER. 

1. A receiver, after he has obtained possession of the assets, may, on his sale of 
them, maintain an action in his own name against the purchaser. 

*2. If the purchaser is a creditor of the wem he has no right of set-off at such 
receiver's sale. Singerly vs. Fox^ 50. 

RECOGNIZANCE. 

When a defective reeognisaoee has been eaterad oa as appeal by a treasurer of 
a school district, the proper course is to call upon the appellant by rule to perfect 
his bail within a specified tiase. Hummel vs. Ei^hrcAa School Dvstriet^ 37. 

RECORD. 

The record of a justice of the peace should show aArmativeiy everything neees- 
sanr to give him jurisdiction. Yeich vs. Petemn A Carpenter^ 249. 

Bee JUBISDICTIOK, JUSnCBOF THB PbACB, JUDOMBIIT. 

REMEDY. 

Where several remedies are given, the party entitled to them mar select that 
which is best calculated to serve his ends. Morris 4( ol. vs. ffanniclf 187. 

RENT. 

The amount ei the rent due and in arrear should always be endorwd on the 
writ of possesaieu. Trimibaih «e ux. vs. FaUerton et al^ 226. 

REPORT OF VIEWERS. See <^arteb Sbsbioks. 

RESERVED POINT. See Vbedict. 

RESIDUARY LEGATEE. 

A will was witnessed by two subscribhig witnesses, and a blank was left for the 
name of the residuary le«itee, this was afterwards filled up, but as tke subscrib- 
ing witnesses were not abie to testify this fact, Heldy that, as to the residuary 
devise, the will was not duly proved. J}err vs. Oreenicmak^ 2891. 

RESPONSIBILITY. See Laches. 

RETAINING PROPERTY. See JuDOMEirr NOTK. 

RIGHT OF WAY« See Lavdlo&d ak9 TEVAirT. 

ROADS. 

Under the act of 186#, requiring the making and repairing of roads In Schuyl- 
kill county, to be sold nt public outcry to the lowest bidder, supervisors have no 
authority to wake private contracts for the making or repairmg of the public 
roads. 

After a private contract made by the supervisor of a township, for the making 
or repairing of a road has been pronounced ill^al h^ the couits, an act of the 
legislature, directing the auditing and settling ofa«laim arising under such con- 
tracts, is an attempt to exercise judicial powers, and a departure from the func- 
tion of legislation. Cooney eC a<. vs. N^rmegiMn Twp^ 291. 

See Quarter Sesbiovs. 

RULE OF REFERENCE. See page 234. 

SABBATH. 

The coaling of locomotives, engaged in transportM live stock, on Sunday, 
being a won of neeesslty and charity, is «xcusanle. CommonweaUk vs. 
Conway, 303. 

SCIRE FACIAS. 

After pleading payment to a scire facias on a mechanic's lien, no question as to 
the suffioiency of the lien can be raised. JC Clair Coai Cb. va. MarU, 83. 

SCHOOL DISTRICTS. See Taxbb. 

SCHOOL TAXES. See Taxes. 

SELLING LIQUOR WITHOUT LICENSE. 

1. A married woman cannot be oonvictcd for selling liquor without lioenae 
where the same is done in the presence of her hnsband. 
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SELLING LIQUOR WITHOUT LICENSE— ( Conftnttttf). 

2. The husband would be cocrcively present if in the house, though not in the 
room, where the selling was going on. OommonwetUth vs. Lindaey, 216. 

SERVICE. 

1. What is legal service of sammons on an agent under section 1, act May 4, 
1862? 

* 2. To hold non-resident defendants by a serviee on an alleged agent, the re- 
turn of the officer must show that he complied with the act by serving the sum- 
mons at the place, or one or otber of the places mentioned in the act Yeich vs. 
PeUrton dk UarpenUr, 249* 

See JUDGMBNT, Sheiufe. 

SET-OFF. 

The right of set-off dates from the time Uiat defendant had notice. One de- 
fendant may setoff his individual ^luini against a Joint claim against him and 
another. SfilUr Jt JUist vs. KreiUr^ 247. 

SHERIFF. 

A party, when aved, may appear in «oiirt in person and waive service, or he 
may emploj coansel to enter an appearanee for him, and in either case service 
by sheriff is dispensed with. Where, however, a sheriff^ in whose hands a sum- 
mons is plaeed for service, preyails upon an attorney (who was in no way author- 
ized) to accept senriee for tne defendant and judgment by Award of arbitrators is 
obtained against said defendant who was not aerved with summons, the award 
and Judgment will be set aside. 

The fact that the attorney n«tified the defendant \^ letter of the acceptance 
of service does net alter the case. McPherw&rfs Admmittrators vs. McPkeraon. 
314. 
See Inquisition, Mkcha.nicsi' Liek. 

SHERIFFS SALE. See Fi. Fa. 

SIC UTERE TUO. See Adjoinino Land, NATiOATioaf. 

SOLDIER. See Exemption, Exbcutiok. 

SPECIAL ACT. 

The new constitntion does not ^afieet 40^ ttakiog of land nnder a special act 
passed before its adoption. WUter vs. Cit^t G6. 

STATE STREET. 

A title which calls the bin a svpplement io anotiier bill, which has no other 
title than of the same kind, a supplement to an original bill, does not clearly ex- 
press the object of the law, and imparts no information to the legislature which 
u called upon to enact it 

The act of January 2. 1871, entitled ^' a further supplement to the act incorpo- 
rating the city of Harrubarg, in tho county ot Daupnin, passed April 9, 1869,'' 
is defective in title, contains several distinct fiobJects,and is unconstitutional and 
void. In re State Street^ Harruburg, i. 

STATUTE OF LIMITATIONS. 

The statutory period of six months bars a recovery by attachment of excessive 
interest paid the garnishee by the defendant in the attachment. Good vs. OrarU 
et al,f 175. 

See Debt. 

STAY OF EXECUTION. 

Appeai-ance is a waiver of notice to appear in an application for a stay of 
execution. 

In calculating the thirty days allowed by law to enter bail for a stay, the day 
on which judgment is entered is excluded. Oa$8 vs. Iron Co,, 224. 

See Surety. 

STOCK. 

The question whether the stock was tendered to defendant within a reawnable 
time after it was discovered to be worthless, the transaction being between par- 
ties unaccustomed to stock dealing, was left to the jury. Meld, not to be error. 
Laubach vs. Latibachf 104. 
See Railroads. 
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STOCKHOLDERS. See Mastbb's Rbpobt. 
STRAY CATTLE. 

In a proceeding nnder the act of 13th April, 1807. relating to stray cattle, want 

of notice to the owner of the stray will work a forfeiture ol all damages. KeUp 

vs. iStephens, 308. 

SUBLETTING. See Landlobd akd Tenant. 

SUBMISSION. 

After the execution of the submission it is beyond the control of either l>arty 
and cannot be revoked. Shisler vs. Keavy^ 39. 

SUBPOENA. See Witness* Costs. 
•SUMMONS. See Sheriff. 
SUPERVISORS. See Roads. 
SUPPLEMENT. See Bill, 

SURETY. 

1. The notice required to be given by surety to a principal in order to dis- 
charge him from undoubted legal liability should be clear ana explicit to proceed 
and collect the debt. Donough vs. Boqer et al., 195. 

2. If a surety signs and delivers his bond on the express condition that his eo- 
sureties should sign it, unless such condition is complied with, it cannot be en« 
forced. Express assent to such condition by the obligee is not necesKary. War- 
fel vs. Frantz et «a:., 227. 

3. In a judgment against a principal and sureties, parties had voluntarily in* 
ourred liabilities as sureties for stay of execution for all the defendants although 
only solicited on the part of the principal, and at the expiration of the slay had 
^id the debt to the plaintiff and then sought substitution against the surety de- 
fendants. Held, they were without right to the claim. TiUel va. Smeigh H aL, 
261. 

See Decedent, Peomissoby Note. 

SURFACE OWNER. 

The owner of the surface has a ri^ht to subjacent supports— but this may be 
qualified by his conveyance. LippincoU vs. Jiailroad Od,, 310. 

TALESMAN. 

Under an order for a tale$ de circumstantibus the sheriff may summon the 
talesmen from either the bystanders or the body of the county, or both. The 
4l8tsec. of the Crim. Procedure act of March 31, 1860, construed. Brown vs. 
CommontoeaUh, 180. 

TAXES. 

1. Persons liable to military duty under the act of May 4, 1864, were subject to 
the per capita tax authorized by the act of February 17, 1866. DrumhdUr va. 
Keim, 21. 

2. School districts are entitled, under the act of May 8, 1853, to the FULL 
AMOUNT of all taxes collected on unseated lands, returned by the collectors of 
the Hchool tax to the commissioners of the county. No reduction can be made on 
account of commission to the county treasurer. 

3. Settlements of treasurer's accounts by the county anditors allowing a special 
or other commission out of moneys collected for a school district are not binding 
upon the district. School districts and other creditors of a county, are not 
parties to such settlements, and therefore are not affected by them. Conyngham 
School Df strict vs. Columbia Co,^ 30. 

4. Fixing a rate is not charging the land with a tax, though the rate is essential 
to the charge. Greenough vs. Fulton Coal Cb., 61. 

5. In a proceodlnj^by bill in equity to restrain the collection of school taxes, the 
court will not inquire into the valiclity of the appointment of the collector, he 
bavins: given liond with sureties approved as required by law. 

6. The act of May 8, 18o4, did not establish a fixed rate of taxation for school 
purposes. It merely provided a standard, by which the MAXIMUM rate could be 
ascertained at the time the tax is levied ; to wit, the amount of both State and 
county taxes, authorized by law. 

7. The act of Feb. 23, 1866, exempting real estate from the three-mill tax for 
State purposes, operated as a reduction of a like amount on that species of 
property for school pur)K>ses. 

8. A levy of thirteen mills on real estate is three mills in excess of what the 
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VESSEL. See Contract. 

VIEWERS. See Quartkb Sessions. 

VOTING ILLEGALLY. See Attempt to Vote Illegally. 

WAIVER. 

Parol testimoDj is admisaible to establish the existenoe of a waiver of oondem- 
nation, which had been a record and become lost. Mamberger ys. Brooker 
et <U,, 96. 
See Stay of Execution. 

WIDOW. 

Where a testator devised real estate to his wife for life, directing it to be sold 
on her death, and the proceeds to be distributed, and the widow declined to take 
under the will, petitioning for partitioning and valuation under act of April 20, 
1869. (Brightly, 5m) 

Heldy 1. That the conrt had inrisdiction in such a case. 

2. That the sale could not take place immediately, without awaiting her death. 

3. That the legatees cannot take at their valuation unless all are agreed. 
Oallagher'8 Estate, 144. 

*4. A widow, electing to take against the will, takes nothing specifically, but 
under and through the executor. Oallagher's Appeal, 217. 
See Partition, Will. 

WILL. 

1. Where a will provides that an executor is " to have the control and manage- 
ment of all the affairs of the farm devised, and of keeping together the property 
during the life of the widow, and keep her provided for so long as she shall live 
or remain his widow, and to sell and dispose of such property as may be in the 
judgment of the executor necessary, from time to time, in the management of the 
mrm and for the comfortable support of the widow, and as soon as she ceases to 
be his widow the property is to be sold and the proceeds divided equally among 
his children and heirs, the same as at her death,'' etc, upon an election by the 
widow not to take under the will, upon the application of one of the heirs an 
inquest was awarded. Birth* s EitaU, 7. 

2. The undue influence which would be sufficient to destroy a will must be 
something more than mere importunate persuasions. Taunuif vs. Long et a/., 245. 

3. Heirs at law cannot be disinherited by merely negative words in a will ; 
there must be a devise to another to effect that purpose. 

4. Where a will duly executed appoints executors and authorises them to sell the 
property, the power of the executors to act and sell is not taken away by the fact 
that the only devise of property in the will is void. 

6. A will authorizing executors to sell the property, will authorize a sale of the 
real estate. Zerbe vs. Zerbe, 287. 

See Decedents' Estates, Widow, Parol Evidence, Residuary 
Lboatbb. 

WITNESS. 

1. The act of 1869 disqualifies a partv as a witness when the other party is 
dead, although he would not have been disqualified prior to that act 

Briggs.J,, and Thayer, J., concuring; Hare, P. J., and Mitchell, J., dissenting. 
Sheelz et al vs. Hanbest, 103. 

2. In an indictment where a felony and a misdemeanor are joined, neither the 
defendant or his wife is a competent witness, under the act of April 3, 1872. 
Commontoealth vs. Ceary, 146. 

3. A party competent prior to the passage of the act allowing parties an interest 
to testify, is not rendered incompetent by that act McFerren vs. Mont Alto 
Iron Co., 206. 

4. Where accounts are multitudinous the witness may be allowed to refresh his 
recollection by means of other accounts and papers as to the items. Jnturance 
Co, vs. Hanlon, 270. 

See Rbsiditaby Legatee, Witness' Costs. 

WITNESS' COSTS. 

Witnesses attending without subpcena, and not called to testify, are entitled to 
their costs where a subpoena had b^en taken out but they waived its service, and 
where there was no all^;ation that their testimony was not needed. Lagrotte vs. 
Curranj 165. 
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WRIT. 

It seems that there can be no teitatum writs of execution against a corporation. 
The act of 1870 provides for none. 

Afi.fa. was issued, immediately returned nulla bona and a tetUUum issued to 
the same return dav. The latter writ held irr^^ular and set aside. Hoot d: Hutt 
vs. Railroad Co,, 134. 
See Execution. 
WRIT OF POSSESSION. 

The amount of rent due and in arrears should alwavs be endorsed on the writ 
of possession. Trimbath el ux. vs. J\Uter$<m et al,, 22o. 
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